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PUBLISHED AND UNPUBLISHED OPINIONS  
BY THE OFFICE OF THE ATTORNEY GENERAL OF THE  

 STATE OF TENNESSEE RELATING TO 911 ISSUES 
 

Published Opinions 
 
Tenn. Op. Atty. Gen. No.   Subject 
 
85-114 Governmental entities’ exemption from emergency 

communications district service charge 
 
85-205 District authority to hire and manage employees 

necessary to staff PSAP and may enter into 
interlocal agreements with other agencies to 
perform PSAP functions 

 
86-026 Eligibility of district board members to participate 

in existing local retirement system and Tennessee 
Consolidated Retirement System 

 
92-69 Amendment of Service Charge Rate in E-911 

Districts 
 
93-65 Whether 911 tapes that are not part of an ongoing 

police investigation are open to the public 
 
93-72 Creation of municipal emergency communications 

district (Superceded by Tenn. Code Ann. § 7-86-
310).   

 
94-007     Appropriation of 911 funds for road signs 
 
94-013 Legality of Appointment by County Executive of 

County Commission to E911 Communication 
District Board of Directors 

 
94-024     Manner of appointing E911 district boards 
 
95-032     Liability for failure to erect road name signs 
 
95-050 Propriety of E911 dispatcher serving as judicial 

commissioner 
 
95-064 Appropriation of E911 revenues for emergency 

service units; disposition of equipment used prior to 
changing response method 
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96-004 Propriety of levying fees on cellular telephone users 

(Superceded by amendments to Tenn. Code Ann. § 
7-86-108) 

 
96-144 Propriety of district furnishing names and addresses 

of unlisted telephone number holders to the public 
 
97-091 Propriety of   using revenue obtained pursuant to 

Tenn. Code Ann. § 7-86-101 et seq. to purchase 
emergency vehicle radio receivers 

 
98-094 Propriety of requiring districts to make addresses 

held with unpublished telephone numbers available 
to county election commissions 

 
98-183 Propriety of   city creating a new emergency 

communications district without approval of the 
Emergency Communications Board 

 
99-022 Propriety of withholding 911 tape recordings from 

public disclosure during a criminal investigation 
involving the recordings 

 
99-152 Propriety of telephonic attendance of public 

meetings by members of state or local boards  
 
99-219 Propriety of an emergency dispatcher concurrently 

being employed by a bonding company or attorney 
 
01-005 Whether emergency technicians are required by law 

to provide medical services at all times to the 
exclusion of other duties; whether emergency 
service personnel are legally permitted to work for a 
first responder that limits its responses only to those 
calls involving life threatening situations 

 
01-057 Propriety of city, county or emergency 

communications districts establishing and enforcing 
policies requiring that street numbers by clearly 
marked on all homes and businesses 

 
03-088 Authority to name private roads and assign property 

numbers relating thereto 
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03-093 Extent that emergency medical technicians and 
paramedics are personally immune from tort suits 

 
03-124 Sheriffs accessing 911 database for warrants 
 
04-065 Joint Agreement for emergency communications 

service 
 
04-121 Local government use of federal general service 

administration contracts; TCA 12-3-1001(c) 
 
05-155 Access to Recording of 911 Calls and Law 

Enforcement Radio Transmissions 
 
06-022     Dispatchers who are not US citizens 
 
06-054     Authority to Rename Public Roads 
 
07-38 Application of E911 Charges to T-1 and PRI 

Circuits 
 
07-128 Use of Emergency Communications District Funds 

for Purposes Other Than 911 
 
08-30 Sheriff’s Dispatcher Funded by Emergency 

Communications District Serving as District 
Director 

 
08-193 Maintenance of Effort: State Grants for Libraries 

and Emergency Communications Boards 
 
09-13 Removal of Members of the Board of Directors of 

an Emergency Communications District 
 
09-87 Allocation of Emergency Communications Fund; 

“SafeLink” Program 
 
09-128     Donation of Real Property by ECD 
 
13-43 Emergency Telephone Charges on Wireless Phone 

Service (Defining Prepaid Service) 
 
13-109 Locally Collected 911 Fee for Wireline and Non-

Wireline Telephones 
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Unofficial Opinions 
 

Tenn. Op. Atty. Gen. No.   Subject 
 
U85-039 Whether Shelby County Commission must approve 

ECD contracts in excess of $50,000 
 
U89-16 Whether a district may use revenues collected 

pursuant to Tenn. Code Ann. § 7-86-108 to fund a 
PSAP and radio dispatching equipment; what 
governmental entity has the power to authorize 
radio dispatching; may a county or municipality 
supplement funding for radio dispatching; duties in 
establishing county-wide emergency dispatching 

 
U90-49 Propriety of district contracting with private 

organization for answering and dispatching 
emergency calls to agencies 

 
U90-104 Boundaries, consolidation and exclusivity of 

emergency communications districts 
 
U91-31 Payment of compensation to district board members 

for services performed at the direction of the district 
board 

 
U91-154 Recording of calls, method of handling calls, 

contracting for services, and control of 911 system 
 
U92-137 Propriety of a district board imposing 911 service 

fees greater than the statutory maximum 
 
U93-19 Propriety of expending revenues collected pursuant 

to Tenn. Code Ann. § 7-86-108 on the acquisition 
and installation of street signs 

 
U93-21 Conflict of interest in appointing ECD board 

members 
 
U93-30 Propriety of the board of directors of district 

determining the location of the dispatcher for the 
district 

 
U95-013 Whether an E-911 district may impose its service 

charge on an agency of the federal government 



















































Tenn. Op. Atty. Gen. No. 
Tenn. Op. Atty. Gen. No. 94-007 
(Cite as: 1994 WL 88761 (Tenn.A.G.)) 

Office of the Attorney General 
State of Tennessee 

*I Opinion No. 94-007 
January 13, 1994 

911 board's appropriation of funds for aid to local governments 

Honorable Anna Belle O'Brien 
State Senator 
Suite 10, Legislative Plaza 
Nashville, TN 37243-0212 

QUESTION 

May a 911 board appropriate and spend funds for aid to local governments 
impacted by the implementation of a 911 system? For example, a local highway 
department expense to acquire road signs for roads heretofore unsigned. 

OPINION 

This Office reaffirms 0p.Tenn.Atty.Gen. U93-19, which opined that the board of 
directors of an emergency communications district does not have the authority to 
spend district funds for the acquisition and installation of road signs. Other 
examples of possible expenditures must be examined on a case by case basis. 

ANALYSIS 

The General Assembly has enacted the Emergency ~ommunications District Law, 
which is codified at T.C.A. § §  7-86-101, et seq. In order to create an emergency 
communications district, the legislative body of a municipality or county must 
first create the district by ordinance or resolution, and the question "forw or 
"against" is submitted to the voters within the district's proposed boundaries. 
T.C.A. § 7-86-104. After its creation, an emergency communications district is 
deemed to be a municipality, and its powers are vested in a board of directors. 
T.C.A. § 7-86-106.  his board is commonly called a 911 board because the Emergency 
Communications District Law is the means through which the Legislature has acted 
to establish the number 911 as the primary emergency telephone number in 
Tennessee. See generally, T.C.A. § 7-86-102 (statement of legislative intent). 

This Office issued an opinion February 26, 1993, opining that the board of 
directors of an emergency communications district does not have the authority to 
expend district revenues for the acquisition and installation of highway, road, 
and street signs. 0p.Tenn.Atty.Gen. U93-19 (Feb. 26, 1993) (copy attached). After 
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this opinion, the Emergency Communications District Law was amended by Chapter 479 
of the Public Acts of 1993, which became effective July 1, 1993. Section 1 of 
Chapter 479 added the language now found at T.C.A. § 7-86-102(c) : 

It is the intent that all funds received by the district are public funds and 
are limited to purposes for the furtherance of this part. The funds received by 
the districts are to be used to obtain emergency services for law enforcement and 
other public service efforts requiring emergency notification of public service 
personnel and the funds received from all sources shall be used exclusively in the 
operation of the emergency communications district. 

Under this language, we reaffirm our opinion as expressed in 0p.Tenn.Atty.Gen. 
U93-19 that the Emergency Communications District Law does not authorize a 911 
board to spend district funds for the acquisition and installation of road signs. 
This conclusion is supported by the legislative history of Public Chapter 479. 
When the House of Representatives first passed the legislation (HE3 1362), it would 
have allowed 911 boards to spend funds for the purchase and installation of 
highway, road, and street signs. When the bill passed the Senate on May 17, 1993, 
however, it was amended to delete those provisions. The House concurred in the 
Senate amendment on May 18, 1993. (Tape H-107 and Senate Message Calendar for 
House consideration on May 18, 1993, on file at the State Library and Archives). 
Whether a 911 board is authorized to make other possible expenditures must be 
examined on a case by case basis. 

*2 Charles W. Burson 

Attorney General and Reporter 

Andy D. Bennett 

Associate Chief Deputy Attorney General 

Gina J. Barham 

Deputy Attorney General 

Note 

TO RETRIEVE THE FULL TEXT OF THE ATTACHED OPINION(S) SET FORTH AT THIS POINT, 
ENTER THE FOLLOWING FIELD SEARCH: 

Tenn. Op. Atty. Gen. No. 94-007, 1994 WL 88761 (Tenn.A.G.) 

END OF DOCUMENT 
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Tenn. Op. Atty. Gen. No.
Tenn. Op. Atty. Gen. No. 95-064
(Cite as: 1995 WL 370382 (Tenn.A.G.»

Office of .the Attorney General
State of Tennessee

*1 Opinion No. 95-064
June 19, 1995

Emergency Communications Districts: Use of Telephone Service Charge Revenues

Representative Keith westmoreland
Suite 214, War Memorial Building
Nashville, Tennessee 37243-0102

QUESTIONS

1. Mayan emergency communications (E911) district, which has adopted the
"direct dispatch method" of response to emergency calls pursuant to T.C.A. §

7-86-107(a) (1), lawfully expend emergency telephone service charge revenues to
provide for the dispatch of appropriate emergency service units to its service
users within the district?

2. Are there any circumstances under which an E911 district, which has adopted
the "direct dispatch method" of response to emergency calls pursuant to T.C.A. §

7-86-107(a} (1), may not lawfully expend emergency telephone service charge
revenues to provide for the dispatch of appropriate emergency service units to its
service users within the district?

3. If such an E911 district changes its response method from the "direct
dispatch method" to the tlrelay method," tltransfer method," or "referral method" of
response to emergency calls pursuant to T.e.A. § 7-86-107(a} (3) or (4), what
restriction, if any, is imposed upon its disposition of property acquired with
emergency telephone service charge revenues which had formerly been used to
provide for the dispatch of appropriate emergency service units to its service
users within the district?

OPINIONS

1. Yes, such services are part of the operation of the service district.

2. We think this question really concerns the scope of services such a district
is authorized to provide. A district using the direct dispatch method may use its
telephone service revenues to purchase equipment and pay the salaries of personnel
required to dispatch emergency service units to service users within the district
who require such service. However, we think the term tldispatch tl includes only
services necessary to notify and have necessary emergency units sent to the
service users requesting them; it does not include the actual provision of
emergency services such as law enforcement, medical treatment, or fire control.
Thus, such a district cannot expend its funds for such personnel or emergency
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3. Such a change in method would cause two major changes in the finances of an
E911 district. First, the district would no longer be responsible for radio
dispatching of emergency calls. Its costs would therefore drop. Second, the
district might have equipment on hand no longer necessary to carry out its
services. Although the statute does not expressly authorize a district to dispose
of such equipment, we think such power may be necessarily implied, so long as such
equipment is not subject to a lien in favor of bondholders or other creditors of
the district. The statute clearly contemplates that an E911 district will reduce
its charge in the event its revenues exceed its costs. As a result, we think the
district may only dispose of surplus equipment by selling it for fair market
value. Proceeds from such sale may only be used for district operations.

ANALYSIS

1. Expenditure of Telephone Service Charge Revenues

*2 Emergency communications (E911) districts are established and operate under
the Emergency Communications District Law, T.e.A. §§ 7-86-101, et seq. ("the
Act"). The Act authorizes the directors of the E911 district to levy an
"emergency telephone service charge" on telephone service users "to be used to
fund the 911 emergency telephone service." T.e.A. § 7-86- 108(a} (1). "911
service" is defined to include "regular 911 service enhanced universal emergency
number service or enhanced 911 service which is a telephone exchange
communications service whereby a public safety answering point may receive
telephone calls dialed to the telephone number 911. 911 service includes lines
and may include the equipment necessary for the answering, transferring and
dispatching of public emergency telephone calls originated by persons within the
serving area who dial 911 .... " T.e.A. § 7-86- 103(11} (emphasis added).

T.e.A. § 7-86-102(c} says:
It is the intent that all funds received by the district are public funds and

are limited to purposes for the furtherance of this part. The funds received by
the districts are to be used to obtain emergency services for law enforcement and
other public service efforts requiring emergency notification of public service
personnel and the funds received from all sources shall be used exclusively in the
operation of the emergency communications district.

Pursuant to T.e.A. § 7-86-107(a}, the board of directors of the district is
required to create an emergency communications service capable of using at least
one of four methods in response to emergency calls: the direct dispatch;
referral; relay; or transfer method. The board of directors is required to elect
the method which it determines to be the most feasible for the district.

The four methods of response to emer~ency calls which district directors may
adopt are defined at T.e.A. § 7-86-103 as follows;

(2) "Direct dispatch method" means a 911 service in which a public service
answering point, upon receipt of a telephone request for emergency services,
provides for the dispatch of appropriate emergency service units and a decision as
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to the proper action to be taken;

***

Page 3

(5) "Referral method" means a 911 service in which a public safety answering
point t upon the receipt of a telephone request for emergency services t provides
the requesting party with a telephone number of appropriate public safety agencies
or other providers of emergency services;

(6) "Relay method" means a 911 service in which a public safety answering
point t upon receipt of a telephone request for emergency services t notes the
pertinent information from the caller and relays such information to the
appropriate public safety agency or other agencies or other providers of emergency
service for dispatch of an emergency unit;

***

(10) "Transfer method" means a 911 service in which a public safety answering
point t upon receipt of a telephone request for emergency services t directly
transfers such request to an appropriate public safety agency or other provider of
emergency services; ...
*3 Under the referral t relaYt and transfer methods of responding to emergency
calls t the service provides information or relays phone calls to emergency
services. By contrast t under the direct dispatch method of responding to
emergency calls, the 911 service actually dispatches the appropriate emergency
services. This Office has previously opined that if an E911 district uses the
direct dispatch method t the district is responsible for dispatching emergency
services and can use the service charges collected to pay for the costs of
dispatching. See Op. Tenn. Atty. Gen. U89-16 (February 16, 1989). These costs
include not only those for the public safety answering point t but also for radio
dispatching of emergency calls, including salaries and all equipment necessary to
do the radio dispatching.

Under any of the other three methods, the E911 district serves as the public
service answering point and refers, relays, or transfers emergency calls to the
appropriate public safety agency or other provider of emergency services. The
actual radio dispatching responsibility rests with the public safety agency or
provider of emergency service to which the emergency communication district
referred t relayed, or transferred the emergency call. Thus, a district using any
of these methods could not pay dispatch costs out of the service.

II. Range of Services

An E911 district which uses the direct dispatch method is authorized to expend
its funds to pay for personnel and equipment necessary to provide this service.
We think your second question really concerns the range of services included
within the term "dispatch of appropriate emergency service units." As a general

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works

http://print.westlaw.com/delivery.html?dest=atp&dataid=B0055800000014620009218029... 9/25/2003



Tenn. Op. Atty. Gen. No.
Tenn. Op. Atty. Gen. No. 95-064
(Cite as: 1995 WL 370382 (Tenn.A.G.»

matter/ the primary purpose of statutory construction is to ascertain and give
effect/ if possible/ to the intention or purpose of the legislature as expressed
in the statute. Westinghouse Electric Corporation v. King/ 678 S.W.2d 19/ 23
(Tenn. 1984) appeal dismissed 105 S.Ct. 1830 (1984). The meaning of a statute is
determined by viewing the statute as a whole and in light of its general purpose.
City of Lenoir City v. State ex reI. City of Loudon/ 571 S.W.2d 297/ 299 (Tenn.
1978) .
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T.C.A. § 7-86-102(a) says, in part:
"The general assembly finds and declares that the establishment of a uniform

emergency number to shorten the time required for a citizen to request and receive
emergency aid is a matter of public concern and interest. The general assembly
finds and declares that the establishment of the number 911 as the primary
emergency telephone number will provide a single/ primary, three-digit emergency
telephone number through which emergency service can be quickly and efficiently
obtained and will make a significant contribution to law enforcement and other
public service efforts requiring quick notification of public service personnel."
(Emphasis added) .

From the above, it is apparent that 911 service is ~ntended to be a telephone
service to speed the notification of appropriate emergency personnel. Thus/ we
believe the service charge revenues must be limited to operations of the 911
service, and directed to provision of quick notification or dispatch of emergency
service providers, rather than provision of the emergency services themselves. As
a result, the actual provision of the emergency services being sought by the
caller is outside the 911 service which the district is authorized to provide.
Examples of unauthorized expenditures would therefore include payment of ambulance
services, fire services, police or sheriff's salaries. Further, pursuant to
T.C.A. § 7-86-120, it is unlawful for any district to expend any of its funds
except in accordance with a budget adopted under that statute.

III. Disposition of District Equipment

*4 The third question concerns the powers of an E911 district. Under the Act, an
emergency communications district is a municipality or public corporation. T.C.A.
§ 7-86-106. A municipal corporation has limited powers in order to carry out a
particular purpose, and may only exercise the powers expressly granted to it by
the legislative act that created it or those that arise by necessary implication
in order that it may carry out the purpose for which it was created. Professional
Home Health & Hospice, Inc. v. Jackson- Madison County Gen. Hospital Dist., 759
S.W.2d 416, 419 (Tenn.App. 1988) p.t.a. denied (1989); City of Chattanooga v.
Tennessee Electric Power Co., 172 Tenn. 524, 112 S.W.2d 385, 388 (1938). The Act
nowhere authorizes an E911 district to dispose of its property. Nevertheless, we
think this power arises by necessary implication in order that such a district may
carry out the purpose for which it was created.

The Act authorizes an E911 district to issue bonds and creates a lien on its
facilities in favor of bondholders. T.C.A. § 7-86-114; T.C.A. § 7-86- 115. Where
a district has issued bonds, its power to dispose of surplus equipment may be
limited by the rights of bondholders. Applicable statutes and bond documents
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should be consulted to determine whether such restrictions exist. Even if the
district has not issued bonds, we infer certain restrictions on its power to
dispose of its property and the use of proceeds from such disposition from the Act
as a whole. T.C.A. § 7-86-112 provides:

If the proceeds generated by an emergency telephone service charge exceed the
amount of moneys necessary to fund the service, the board of directors of the
district shall reduce the service charge rate or suspend the service charge. The
board of directors may, by resolution, reestablish the service charge rate, or
lift the suspension thereof, if the amount of moneys generated is not adequate to
fund the service.
Thus, it appears that the General Assembly intended an E911 district to charge
fees only sufficient to fund its services. A change in the method such a district
uses from the "direct dispatch" to one of the three other methods would cause two
major changes in the finances of the district. First, the district would no
longer be responsible for radio dispatching of emergency calls. Its operating
costs would therefore be reduced. Second, the district might have equipment on
hand which is no longer necessary to carry out its services. This equipment may
have been purchased out of revenues generated by the emergency telephone service
charge. The statute clearly contemplates that an E911 district will reduce its
charge in the event its revenues from the charge exceed its costs. As a result,
we think the district may only dispose of surplus equipment by selling it for fair
market value. Proceeds from such sale may only be used for district operations.
In addition, if the district's operating costs are reduced by its change in
method, the Act requires the district to reduce its emergency telephone service
charge.

*5 Charles W. Burson

Attorney General and Reporter

Michael E. Moore

Solicitor General

Ann Louise Vix

Senior Counsel

Tenn. Op. Atty. Gen. No. 95-064, 1995 WL 370382 (Tenn.A.G.)

END OF DOCUMENT
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S T A T E   O F   T E N N E S S E E
OFFICE OF THE

ATTORNEY GENERAL
PO BOX 20207

NASHVILLE, TENNESSEE 37202

April 11, 2001

Opinion No.  01-057

Requirement for Street Number Display

QUESTION

Tenn. Code Ann. § 7-86-127(c) authorizes any city or county, or emergency communications
district with authority delegated by the city or county legislative body, to “establish and enforce policies for
the assignment and posting requirements of property numbers.”  Does this statute authorize the local
government to establish and enforce policies requiring homeowners and businesses to mark their
establishments clearly with their street number?

OPINION

Yes, the term “posting” would include the manner in which street numbers are displayed.

ANALYSIS

This opinion concerns whether, under Tenn. Code Ann. § 7-86-127, a city, county, or emergency
communications district may establish and enforce policies that would require homeowners or businesses
to mark their establishments clearly with their street number.  Under this statute, unless expressly provided
otherwise by law, the authority to name roads and to assign property numbers is vested in the legislative
bodies of counties for unincorporated areas, and cities within their incorporated boundaries.  The exercise
of this authority must be in a manner acceptable to the United States postal service.  Under subsection (b)
of this statute, the county commission or city council may delegate this authority to the emergency
communications district.  Subsection (c) provides:

(c) Any county or city, including districts with delegated authority, may
establish and impose reasonable fees and enforce policies relating to the
changing of names of roads and streets, and may establish and enforce
policies for the assignment and posting requirements of property
numbers.

Tenn. Code Ann. § 7-86-127(c) (emphasis added).  In this context, we think the term “posting” clearly
includes the manner in which street numbers are displayed.  For this reason, this statute 
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authorizes local governments to establish and enforce policies requiring homeowners and businesses to
mark their establishments clearly with their street number.

 
PAUL G. SUMMERS
Attorney General and Reporter

MICHAEL E. MOORE
Solicitor General

ANN LOUISE VIX
Senior Counsel

Requested by:

Honorable Randy McNally
State Senator
302 War Memorial Building
Nashville, TN 37243-0205



S T A T E  O F   T E N N E S S E E
OFFICE OF THE

ATTORNEY GENERAL
P.O. BOX 20207

Nashville, Tennessee 37202

July 15, 2003

Opinion No. 03-088

Private Roads                                                                                                                                     

QUESTIONS

1. Whether any governmental entity has authority over private roads, such as those non-
dedicated roads which exist in some subdivisions, and if so, to what extent.

2. Whether any governmental entity has authority to post speed limits and/or traffic 
control devices on such private roads.

3. Whether the owners of such non-dedicated roads have authority to post speed limits
and/or traffic control devices on those roads.

4. Whether the posting of speed limits and/or traffic control devices by private owners
of  non-dedicated roads could trigger governmental tort liability for injuries or damage that occur on
the private roads when those roads appear to be public.

5. When both the owner and one or more governmental entities have the authority to 
post speed limits and traffic control devices on such private roads, whose authority is superior?

6. Whether Title 55, Section 8 of the Tennessee Code Annotated applies to private 
roads.

7. Whether any governmental entity has the authority to enforce speed limits and traffic
controls once posted on such private roads.

8. Whether the chief law enforcement officer of a county has authority to approve or 
reject proposed speed limits or traffic control devices on private roads.

9. What are the existing legal requirements and standards for equipment and training
to operate equipment to measure the speed of moving vehicles?

10. Whether individuals licensed under Title 62 of the Tennessee Code Annotated as 
security officers have authority to enforce the motor vehicle restrictions under Tennessee Code
Annotated, Title 55, Section 8 and others.
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11. Whether House Bill 1594 would require owners of private roads to follow the steps
specified in the bill exclusively before posting any traffic control signs on private property, or only
if the owners desire to enforce traffic regulations under this section.

12. Whether a Title 62 security officer would be acting under color of state law for 
purposes of applicable civil rights laws if such an officer were authorized by legislation such as
House Bill 1594 to enforce motor vehicle law and regulations.

OPINIONS

1. Generally, governmental entities within the state do not exercise ongoing control over
private, non-dedicated roads and are prohibited from utilizing public funds and resources to build
and maintain such roads.  However, under certain circumstances, chancery or circuit courts, regional
or municipal planning commissions and the legislative bodies of counties and municipalities may
exercise some control over the establishment of private roads.  In addition, under the Emergency
Communications District Law, legislative bodies of counties for unincorporated areas and
municipalities within their incorporated boundaries have exclusive control over the naming of both
public and private streets and the assignment of property numbers in order to facilitate the quick and
efficient operation of the E911 emergency system established in this state.      

2. No.  Governmental entities do not have authority to post speed limits and/or traffic
control devices on private, non-dedicated roads.      

3. Yes, private property owners may place speed limits and traffic control devices on
their private properties as long as they are not in view of any highway.  Private property owners are
prohibited from placing any unauthorized sign, signal, marking or device which purports to be or is
an imitation or resembles an official traffic control device or railroad sign or signal or attempts to
direct the movement of traffic within view of any highway.  However, private property owners may
erect signs giving useful directional information and of a type that cannot be mistaken for official
signs on private property adjacent to the highway. 

4.  No.  The posting of speed limits and/or traffic control devices by  private owners of
non-dedicated roads would not trigger liability under the Governmental Tort Liability Act for injuries
or damage that occur on said private roads unless the roads have become public roads by implied
dedication for public use or where an adverse user has used the road as a public right-of-way for 20
years continuously thus creating a prescriptive easement.  

5. Governmental entities do not have authority to post speed limits and traffic control
devices on private roads.  Therefore, there is no issue as to whose authority is superior.

6. No.  Title 55, Section 8 does not apply to the operation of vehicles on private, non-
dedicated roads. 
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7. No.  Law enforcement officers do not have authority to enforce speed limits and 
traffic controls posted by private property owners on private, non-dedicated roads.  

8. No.  There is no statute specifically authorizing the chief of police or the sheriff to
approve or reject proposed speed limits or traffic control devices to be posted on private, non-
dedicated roads. 

9. There are no statutorily mandated legal requirements and standards for equipment or
the training required for the operation of equipment used to measure speed of moving vehicles by
private individuals on private property.

10. No.  Title 62 security officers do not have the authority to enforce the motor vehicle
restrictions under Tennessee Code Annotated Title 55, Section 8 because the statutory rules of the
road only apply to the operation of vehicles on public roads and security guards are only empowered
to control, regulate or direct the flow or movements of traffic on private property.  

11. No.  House Bill 1594 would not require owners of private roads to follow the steps
outlined in the bill exclusively before posting any traffic control signs on such private, non-dedicated
roads. 

12. Yes.  Title 62 security officers would be acting under color of state law for purposes
of applicable civil rights law if such officers were authorized by legislation such as proposed House
Bill 1594 to enforce motor vehicle laws and regulations by issuing traffic citations.

ANALYSIS

1. Generally, governmental entities within this state do not exercise ongoing control over
private, non-dedicated roads and are specifically prohibited from using public funds or resources for
the building and maintenance of such roads.  However, courts, regional or municipal planning
commissions or the legislative bodies of counties and municipalities may exercise some control over
the establishment and naming of  private, non-dedicated roads.

The Tennessee Department of Transportation and the counties and municipalities of  this
state have jurisdiction over and are authorized to utilize public funds for the maintenance of  public
roads within the state.  See Tenn. Code Ann. §§ 54-1-105(b)(1981); 54-1-126(a)(1991); 54-5-
101(1981); 54-5-140(a)(1988); 54-5-201(a)(1987); 54-7-109(1981); 54-7-202(a)(1991); 6-2-
201(15)-(17)(1998); 13-3-406(2002).  This office has previously opined that public funds provided
by taxation may only be used for public purposes and that public equipment and other property paid
for, and public officers and employees compensated by, public funds cannot properly be donated or
applied to a private use.  Tenn. Op. Atty. Gen. No. 84-166 (May 17, 1984).  Under the County
Uniform Highway Act, the chief administrative officer of the county is specifically prohibited from
authorizing or knowingly permitting the use of trucks, road equipment, rock, crushed stone or any
other road material for private uses.  Tenn. Code Ann. § 54-7-202(a)(1999).  As discussed in Tenn.
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Op. Atty. Gen. No. 84-166, there are also a number of statutory provisions in Title 6 (Cities and
Towns) of the Tennessee Code Annotated bearing out the lack of authority of cities or their officials
to use city equipment and build roads or bridges of otherwise work on private property.  See, Tenn.
Code Ann.§§ 6-19-101(1995); 6-20-220(1989) and 6-33-101(1989); Tenn. Op.  Atty. Gen. No. 84-
166 (May 17, 1984).

In Tennessee, circuit and chancery courts are authorized to create private roads, and later,
to authorize the widening of those roads for the purpose of extending utility lines, in instances where
an individual’s land is surrounded or enclosed and the owners of the surrounding property refuse to
allow the landlocked person to have a private road across their properties.  Tenn. Code Ann. §§ 54-
14-101-102 (2000).  Under Tenn. Code Ann. § 54-14-101, the trial court may appoint a jury of view
to lay off and mark a private road or an easement of necessity not exceeding twenty-five (25) feet
wide across private property and assess damages to be paid to the owners of the property crossed by
the private road.  Tenn. Code Ann. § 54-14-101(2000).  The court will then grant an order to the
petitioner to open the road and keep it in repair.  Id.  Tenn. Code Ann. § 54-14-101(2) authorizes
the court to grant the Petitioner an additional fifteen feet of land at a later date for the purpose of
extending utility lines, including, but not limited to, electrical,  natural gas, water, sewage, telephone
or cable television.  Tenn. Code Ann. § 54-14-101(2)(2000).  

Regional or municipal planning commissions have the authority to adopt regulations
governing the subdivision of land which could affect private roads within a proposed subdivision.
Tenn. Code Ann. §§ 13-3-101-105 outline the authority for the creation of regional planning
commissions, and Tenn. Code Ann. §§ 13-3-401-411 establish their statutory parameters.  All
subdivision plats must be approved by the regional planning commission once a regional plan, which
includes at least a major road plan, has been adopted by the regional planning commission and has
been filed in the county register’s office.  Tenn. Code Ann. § 13-3-402(1989).  Subdivision is
defined statutorily as the division of any tract or parcel of land into two (2) or more parcels.  Tenn.
Code Ann. § 13-3-401(A)(B)(1998).

Regional planning commissions are empowered to regulate subdivision development within
its jurisdiction for several reasons: (1) to provide for the harmonious development of the region and
its environs; (2) for the coordination of roads within the subdivided land with other existing or
planned roads or with the state or regional plan or the plans of municipalities in or near the region;
(3) for adequate open spaces for traffic, light, air and recreation; (4) for the conservation of or
production of adequate transportation, water, drainage and sanitary facilities; (5) for the avoidance
of population congestion; and (6) for the avoidance of such scattered or premature subdivision of
land as would involve danger or injury to health, safety or prosperity by reason of the lack of water
supply, drainage, transportation or other public services or would necessitate an excessive
expenditure of public funds for the supply of such services.  Tenn. Code Ann. § 13-3-403(a)(1998).

In pursuit of these objectives, the regional planning commission may institute subdivision
regulations which may specify the extent to which and the manner in which proposed roads should
be graded and improved, and water, sewer or other utility mains, piping, connections or other
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facilities shall be installed, as a condition precedent for approval of the plat.  Tenn. Code Ann. § 13-
3-403(b)(1998).

It is important to note that the approval of a plat by the regional planning commission does
not constitute or effect an acceptance by any county or by the public of the dedication of any road
or other ground shown upon the plat.  Tenn. Code Ann. § 13-3-405.  The Tennessee Supreme Court
has held that this exception carved out of the act providing that plat approval is not acceptance of
roads therein clearly shows the legislative intent of requiring specific and separate acceptance of
roads, over and above the steps required to get plat approval.  Foley v. Hamilton, 659 S.W.2d 356,
360 (1983).  Accordingly, subdivision regulations adopted by the regional planning commission may
affect the way proposed private, non-dedicated roads within the subdivision should be graded and
improved.

Municipal planning commissions have powers similar to those of the regional planning
commissions.  Under Tenn. Code Ann. § 13-4-101(a), the chief legislative body of any municipality
is empowered to create and establish a municipal planning commission.  Tenn. Code Ann. § 13-4-
101(a)(2002).  Once the municipal planning commission has adopted a master plan which includes
at least a major street plan, all subdivision plats dividing a tract into more than two lots must be
approved by the municipal planning commission before a county register can file or record the plat.
Tenn. Code Ann. §13-4-302(a), (c)(1)(2002).  Municipal planning commissions are also authorized
to adopt regulations governing the subdivision of  land which may include requirements of the extent
to which and the manner in which streets shall be graded and improved as a condition precedent to
approval of the plat.  Tenn. Code Ann. § 13-4-303(2002 ).  The approval of a plat by the municipal
planning commission shall not be deemed to constitute or effect an acceptance by the municipality,
county or public of the dedication of any street or other ground shown upon the plat.  Tenn. Code
Ann. § 13-4-305(2002).  As a result, subdivision regulations adopted by the municipal planning
commission may apply to private, non-dedicated roads within the proposed subdivision.

County and municipal legislative bodies have the power to override decisions relating to the
approval and acceptance of a road made by the regional or municipal planning commissions
respectively.  See Tenn. Code Ann. § 13-3-406(2002); Tenn. Code Ann. § 13-4-307(2002).

This opinion does not deal with any specific county or region.  Tenn. Code Ann. § 13-3-409
provides that this section does not repeal or impair any provision of any private act relating to the
approval or regulation by the municipal authorities of the cities specified of the subdivision of land
or the filing of plans, plots or replots for land lying within the boundaries of any city’s authority
specified in any private act in place in 1935.  Tenn. Code Ann. § 13-3-409(2002).  Similarly, Tenn.
Code Ann. § 13-4-105 provides that nothing in this chapter shall be deemed to modify or supplant
any provision of any special or private statute providing for a municipal planning commission and
all provisions of any such special or private statutes remain in full effect.  Tenn. Code Ann. § 13-4-
105(2002).  Accordingly, provisions of  special or private statutes or acts may apply depending on
the location of the property. 
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Additionally, in an effort to facilitate the quick and efficient operation of the E911 emergency
system, the General Assembly has enacted the Emergency Communication District Law, which gives
legislative bodies of counties in unincorporated areas, and municipalities within their incorporated
boundaries, exclusive authority to name public and private roads and streets, including roads and
streets within residential developments, and to assign property numbers relating thereto unless
expressly provided otherwise by law.  Tenn. Code Ann. §§ 7-86-102(a)(1998); 7-86-127(a)(1997).
If the legislative body has created an emergency communications district, the legislative body may
delegate the authority to name public or private roads and streets to that district.  Tenn. Code Ann.
§ 7-86-127(b)(1997).  

2. The Department of Transportation and the counties and municipalities in Tennessee
are only authorized to post speed limits and traffic control devices on public streets within their
jurisdiction, not on private, non-dedicated roads.  The Department of Transportation has the authority
to set speed limits on access-controlled roadways designated as being on the state system of
highways and on roadways designated as being on the state system of interstate highways and
establish such special speed limits at school entrances and exits to and from controlled access
highways on the system of state highways.  Tenn. Code Ann. §§ 55-8-152(C); 55-8-152(h)(2002).
Counties and municipalities of this state are only authorized to set speed limits  on public roads
within their jurisdiction that are not a part of the interstate or national defense highway system nor
any controlled access highway.  Tenn. Code Ann. § 55-8-152(f)(1)(C)(2002). 

However, local governing bodies may establish traffic laws pertaining to privately owned
streets that have been dedicated as rights-of-way for the public under very limited circumstances.
Under Title 55, there is a clear distinction between private streets and private roads.  Tenn. Code
Ann. §§ 55-8-101(44) and (62)(2002).  Streets are open to the public for purposes of vehicular travel
while private roads are not.  Tenn. Code Ann. § 55-8-101(44) defines a “private road or driveway”
as every way or place in private ownership and used for vehicular travel by the owner and those
having express or implied permission from the owner but not by other persons. Tenn. Code Ann. §
55-8-101(44)(2002).  Whereas a “street” is defined as the entire width between boundary lines of
every way when any part thereof is open to use of the public for purposes of vehicular traffic.  Tenn.
Code Ann. § 55-8-101(62)(2002).  

 Tenn. Code Ann. § 55-10-317 authorizes the local governing body to establish traffic laws
for privately owned streets that are dedicated as rights-of-way for traffic and are located within a
residential development having a combination of single family dwellings and multi-family dwellings
only if a majority of the residents in that development have submitted a written petition to the
appropriate local governing body requesting the enforcement of traffic laws on such private streets.
Tenn. Code Ann. § 55-10-317(1995).  If the local governing body approves the petition, then the
governing body shall establish the traffic laws in such development in the same manner as it does
for public streets within its jurisdiction.   Id.  There is no statute authorizing local governing bodies
to establish traffic laws for private roads.

The Department of Transportation as well as the counties and municipalities of this state can
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only erect official traffic control devices on public roads, over which they have jurisdiction.  
Pursuant to Tenn. Code Ann § 55-8-101(35) “official traffic control devices” are  all signs, markings
and devices placed or erected by authority of a public body or official having jurisdiction for the
purpose of regulating, warning or guarding traffic.  Tenn. Code Ann. § 55-8-101(35)(2002).  The
installation and maintenance of traffic control devices on private, non-dedicated roads would require
the use of governmental employees, equipment and material for private purposes.  As discussed
under Number 1, governmental entities are prohibited from using public funds provided for taxation
for private purposes.  Consistent with this principle, it is the opinion of this office that the use of
public funds or any other resources, including personnel and equipment, for  the installation and
maintenance of speed limit signs and other traffic control devices on private, non-dedicated roads
would be a misapplication of  public funds and resources.
  

3. Tennessee statutes do not specifically prohibit private property owners from posting
speed limits and traffic control devices on their private property as long as those signs and devices
cannot be viewed from any public right-of-way.  Private property owners are prohibited from posting
speed limits and traffic control devices on their private property in view of any highway.  A highway
is the entire width between the boundary lines of every way when any part thereto is open to the use
of the public for purposes of vehicular travel.  Tenn. Code Ann. § 55-8-101(22)(2002).

Tenn. Code Ann. § 55-8-113(f) makes it a Class C misdemeanor for anyone to:

place, maintain or display upon or in view of any highway any
unauthorized sign, signal, marking or device which purports to
be an imitation of or resembles an official traffic control device
or railroad sign or signal, or which attempts to direct the 
movement of traffic, or which hides from view or interferes 
with the effectiveness of any official control device or any
railroad sign or signal.

Tenn. Code Ann. § 55-8-113(a) & (f)(1989).  Every prohibited sign, signal or marking is designated
as a public nuisance and the authority having jurisdiction over the highway is empowered to remove
the same or cause it to be removed without notice.  Tenn. Code Ann. § 55-8-113(f)(1989).

Nevertheless, this statute permits private property owners to erect signs giving useful
directional information and of a type that cannot be mistaken for official signs on private property
adjacent to highways.  Tenn. Code Ann. § 55-8-113(d).

4. Generally, the Governmental Tort Liability Act only applies to the actions and
omissions of governmental entities, public officials or governmental employees, not private
individuals.  Accordingly, unless a private road has become a public road by implied dedication or
adverse possession, the governmental tort liability act does not apply.  

Under Tennessee law, private property owners maintain control over and are responsible for
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the maintenance of private, non-dedicated roads.  Pursuant to Tenn. Code Ann. 55-8-101(44), a
private road is every way or place in private ownership and used for vehicular travel by the owner
and those having express or implied permission from the owner but not by other persons.  Tenn.
Code Ann. § 55-8-101(44)(2002). A private road belongs to the owners of the lands benefitted by
the road and the easement or right-of-way continues for as long as the road is used and maintained
by the landowners.  Tenn. Code Ann § 54-14-117(2002).  Conversely, a public road has generally
been defined to be a way open to all people, without distinction, for passage and repassage at their
pleasure.  Cole v. Dych, 535 S.W.2d 315, 318 (Tenn. 1976)(citing Sumner County v. Interurban
Transp. Co., 141 Tenn. 493, 213 S.W. 412 (Tenn. 1918)).  As discussed above governmental entities
are only authorized to lay out, maintain and repair public roads within their jurisdiction.  

A public road may be created by: (1) an act of the public authority; (2) express dedication by
the owner; (3) implied dedication by use of the public and acceptance by them with the intention of
the owner that the use become public; or (4) adverse use for a period of 20 years continuously
creating a prescriptive right.  Standard Life Ins. Co. v. Hughes, 203 Tenn. 636, 315 S.W. 239, 242
(Tenn. 1958).  For the Governmental Tort Liability Act to come into play on  a private, non-
dedicated road, there would have to be sufficient factual evidence to support a finding that the
private road had been converted to a public road by implied dedication or by creation of a
prescriptive right by an adverse user.

Dedication or  the appropriation or gift by the owner of land, or an easement therein, for the
use of the public, may be express, where the landowner formally declared dedication or by
implication arising by the operation of law from the conduct of the owner and the facts and
circumstances of the case.  McKinney v. Duncan, 121 Tenn. 265, 118 S.W. 683, 684 (Tenn. 1908).
To establish dedication by implication there must be proof of facts from which it positively and
unequivocally appears that the owner intended to permanently part with his property and vest it in
the public and that there can be no other reasonable explanation for his conduct.  Id.  The controlling
criterion for determining whether private property has been impliedly dedicated is the intention of
the landowner to dedicate.  Cole v. Dych, 535 S.W.2d 315, 319 (Tenn. 1976). 

Some of the factors Tennessee courts have taken into consideration in evaluating the
landowner’s intention are: (1) the landowner opens a road to public travel,  Johnson City v. Wolfe,
103 Tenn. 277, 52 S.W. 991 (1899); (2) acquiescence in the use of the road as a public road, Nicely
v. Nicely, 33 Tenn. App. 589, 232 S.W.2d 421(1949); (3) long, continued and adverse use by the
public without objection from the owner, McCord v. Hays, 202 Tenn. 46, 302 S.W.2d 331,334-335
(1957); (4) the roadway is repaired and maintained by the public, Burkitt v. Battle, 59 S.W. 429
(Tenn. Ct. App. 1900).  This office has previously opined that once the intention to dedicate has been
proven there must also be acceptance of the road by the public.  Tenn. Op. Atty. Gen. No. 80-4
(January 1980).

Under Tennessee law, the elements required to create a prescriptive easement are as follows:
the use and enjoyment of the property must be adverse, under a claim of right, continuous,
uninterrupted, open, visible, exclusive, with the knowledge and acquiescence of the owner of the
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servient tenement and must continue for the full prescriptive period.  Sanders v. Mansfield, No. 01-
A-01-9705-CH00222, 1998 WL 57532 at *3 (Tenn. Ct. App. February 13, 1998)(citing Peaver v.
Hunt, 924 S.W.2d 114, 116(Tenn. App. 1996). Twenty years of adverse use is the prescriptive period
required to establish a right-of-way in either the public or in private persons.  Id. (Citing German v.
Graham, 497 S.W.2d 245 (Tenn. App. 1972); Town of Benton v. People’s Bank, 904 S.W.2d 598
(Tenn. App. 1995).

Tenn. Code Ann. § 29-20-203 removes immunity from suit of a governmental entity for any
injury caused by a defective, unsafe, or dangerous condition of any street, alley, sidewalk or highway,
owned and controlled by such governmental entity.  Tenn. Code Ann. § 29-20-203 (1973).  Liability
of a governmental entity under Tenn. Code Ann. § 29-20-203  may be predicated on street signs or
traffic control devices that cause or contribute to the defective, unsafe or dangerous condition.
Burgess v. Harley, 934 S.W. 2d 58, 63 (Tenn. Ct. App. 1996).  

Under Tennessee’s Governmental Tort Liability Act, a governmental entity is:

Any political subdivision of the State of Tennessee including, but not limited
to, any municipality, metropolitan government, county, utility district, school
district, non-profit volunteer fire departments receiving funds appropriated by
a county legislative body or a legislative body of a municipality, human
resource agency, public building authority, and development district created
and existing pursuant to the Constitution and laws of Tennessee or any 
instrumentality of government created by any one (1) or more of the herein
named local governmental entities or by act of the General Assembly.

Tenn. Code Ann. § 29-20-102(3)(1998).

Suits brought pursuant to Tenn. Code Ann. § 29-20-203(a) must have three essential
ingredients: (1) the local government must own and control the location or instrumentality alleged
to have caused the injury; (2) the location or instrumentality must be defective, unsafe or dangerous;
and (3) the local government must have constructive and/or actual notice of the defective, unsafe,
or dangerous condition.  Burgess v. Harley, 934 S.W.2d 58, 63 (Tenn. Ct. App. 1996).  Accordingly,
it is the opinion of this office that, unless a party can establish that  a public road has been created
by either implied dedication or establishment of a prescriptive right or easement or that a local
government entity owned and controlled the location or instrumentality alleged to have caused the
injury, the Governmental Tort Liability Act would not apply.

A private citizen or security guard/officer does not fall within the ambit of the Governmental
Tort Liability Act.  Tenn. Code Ann. § 29-20-205 removes immunity from suit of injury proximately
caused by the negligent act or omission of any governmental employee within the scope of his
employment except in certain enumerated circumstances.  Tenn. Code Ann. § 29-20-205(1999). 

Under the general provisions of the Governmental Tort Liability Act employee means and
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includes:

any official whether elected or appointed, officer, employee or servant or any 
member of any board, agency or commission (whether compensated or not), or
any officer, employee or servant thereof, of a governmental entity, including the 
sheriff and the sheriff’s employees and further including regular members of 
voluntary or auxiliary firefighting, police or emergency assistance organizations.  

Tenn. Code Ann. § 29-20-102 (1998).    

By definition, a security guard/officer is an individual employed by a contract security
company or a proprietary security organization whose primary duty is to perform any function of a
security or patrol service.  Tenn. Code Ann. § 62-35-102(15)(1997).  This office has previously
opined that private security officers who are working for, under the supervision of and paid by a
contract security company are independent contractors, not employees of the local, state or federal
government, even when they are contracted by a governmental entity to provide security services.
See Op. Tenn. Atty. Gen. 03-022 (February 25, 2003).  Therefore, it is the opinion of this office that
negligent actions or omissions by private security guards and other private citizens would not trigger
liability under the Governmental Tort Liability Act.  

5. As discussed under Number 2, governmental entities are only authorized to post speed
limits and traffic control devices on roads that are within their jurisdiction.  Therefore, there is no
issue as to whose authority is superior when it comes to the posting of speed limits and traffic
controls on private, non-dedicated roads that do not fall within the jurisdiction of a governmental
entity.   

6. Tennessee Code Annotated Title 55 § 8 does not apply to the operation of vehicles
on private, non-dedicated roads.  Tenn. Code Ann. § 55-8-102(a) provides that the provisions of
Chapters 8, “Operation of  Vehicles-Rules of the Road” refer to the operation of vehicles on
highways, except where a different place is specifically referred to in a given section.  Tenn. Code
Ann. § 55-8-102 (a)(1988).  

According to Tenn. Code Ann. § 55-8-101 (22), a highway is the entire width between the
boundary lines of every way when any part thereto is open to the public for purposes of vehicular
traffic.  Tenn. Code Ann. § 55-8-101 (22) (2002).  By contrast, a private road is defined as every way
or place in private ownership and used for vehicular travel by the owner and those having express
or implied permission from the owner, but not other persons. Tenn. Code Ann. § 55-8-
101(44)(2002).

7. Law enforcement personnel are not authorized to enforce traffic regulations and
traffic control devices created and posted by private landowners on private, non-dedicated roads.
However, law enforcement officers have limited powers to enforce traffic laws established by an
appropriate local governing body on privately owned streets in residential areas that have been



Page 11

dedicated as rights-of-way for traffic where a majority of the residents in the development submitted
a written petition to the appropriate local governing body requesting the enforcement of traffic laws
on the private street. 

According to Tenn. Code Ann. § 55-5-101(49) right-of-way means the privilege of the
immediate use of property.   Tenn. Code Ann. § 55-8-101(49)(2002). As discussed under Number
2, private streets are open to the general public for vehicular traffic while private, non-dedicated
roads are not.  Tenn. Code Ann. §§ 55-8-101(44) & (62)(2002).  Tenn. Code Ann. § 55-10-317
provides that:

Notwithstanding any other provision of the law to the contrary an officer of
any state, county, or municipal law enforcement agency that is charged with the 
responsibility of enforcing traffic laws may also enforce traffic laws, issue
citations for violations thereof and impose fines in accordance with the 
provisions of state law or county or municipal ordinance, as appropriate, on
privately owned streets that are dedicated as rights-of-way for traffic and are
located within a residential development having a combination of single
family and multi-family dwellings.  Such enforcement of traffic laws within
a private residential development shall be initiated only after the majority of
residents in that development have submitted a written report to the 
appropriate local governing body requesting the enforcement of traffic laws
on such private street.  If such local governing body approves the petition, 
such governing body shall establish the traffic laws in such development in
the same manner as it does for public streets within its jurisdiction.

 
Tenn. Code Ann. § 55-10-317(1995) (Emphasis added).

Accordingly, it is the opinion of this office that law enforcement officers are not authorized
to enforce speed limits and traffic controls on private, non-dedicated roads.  

8. There is no statute authorizing the chief law enforcement officer to approve or reject
proposed speed limits or traffic control devices on private roads. 
  

9.  Private security officers are not specifically prohibited from using radar or other
equipment to measure the speed of moving vehicles under Tenn. Code. Ann. § 62-35-134(1996), the
statutory provision which outlines prohibited practices for private security guards.  Tenn. Code Ann.
§ 62-35-134 (1996). There are no statutes specifically outlining legal requirements and standards for
equipment and training required to operate equipment to measure speed of moving vehicles.
However, the Tennessee Supreme Court has held that in prosecution for violating speed limits on
the highway,  the radar speedometer is an accurate device for checking speed when the same is
calibrated or tested and checked for accuracy from time to time and when the operator is properly
trained and knows how to use the equipment.  Hardaway v. State, 202 Tenn. 94, 302 S.W.2d 351,
352-353 (Tenn. 1957).  It stands to reason that if private citizens, including security guards, choose
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to use radar or other equipment to measure speed on private roads they would need to test the
equipment regularly for accuracy and that the operators would need to be properly trained in order
to meet a common law reasonable standard of care.    

Additionally, if private security guards utilize speed monitoring equipment, that equipment
cannot appear to belong to public law enforcement entities.  Tenn. Code Ann. § 62-35-127
specifically prohibits security guards or patrol service personnel from utilizing any vehicle or
equipment which displays the word, police, law enforcement officer or the equivalent thereof or has
any sign, shield, accessory or insignia that may indicate that such vehicle or equipment belongs to
a public law enforcement agency.  Tenn. Code Ann. § 62-35-127(1987).

10. Private security guards licensed under Title 62 of the Tennessee Code Annotated do
not have authority to enforce the motor vehicle restrictions under Title 55, Section 8 because, as
discussed under question 6, Title 55 § 8 only applies to the operation of vehicles on public roads and
private security guards are only authorized to control, direct or regulate traffic on private roads.
According to Tenn. Code Ann. § 62-35-102(15) a security guard or officer is an individual employed
by a contract security company or a proprietary organization whose primary duty is to perform any
function of a security guard and patrol service.  Tenn. Code Ann. § 62-35-102(15) (1997).  

Under Tenn. Code Ann. § 62-35-102(16) the terms “security guard and patrol service” are
further defined as protection of persons and/or property from criminal activities including, but not
limited to:

(A) Prevention and/or detection of intrusion, unauthorized entry, larceny, vandalism,
abuse, fire or trespass on private property;

(B) Prevention, observation or detection of any unauthorized activity on private property;
(C) Enforce rules, regulations or state and local laws on private property;
(D) Control, regulation or direction of the flow or movements of the public, whether by

vehicle or otherwise on private property;
(E) Street patrol service;

Tenn. Code Ann. § 62-35-102(16) (1997).  In Tenn. Code Ann. § 65-35-102 (17), “street patrol
service” is defined as the utilization of foot patrols or any other means of transportation in public
areas or on public thoroughfares in order to service multiple customers or facilities.  “Street patrol”
does not apply to a security guard/officer traveling from one (1) facility to another to serve the same
customer with multiple facilities.   All these activities, except (E) take place on private property.

Accordingly, since private security guards may only direct traffic on private property, they
are only empowered to enforce traffic laws and regulations that apply to the operation of motor
vehicles on such private property.  
  11. No.  House Bill 1594 would not require owners of private, non-dedicated roads to
follow the steps specified in the bill exclusively before posting any speed limits or traffic control
signs.   The proposed bill specifies that its provisions would only apply to those property owners who
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file a written consent indicating that the owner consents to application of the provisions of 
Title 55, Chapter 8.  Further, the statute specifies that such consent would not constitute a dedication
to the public of such roads nor permission by the owner for the public to use such roads.  

A property owner’s right to own, use and enjoy private property is fundamental.  Barnett v.
Behringer, 2003 WL 21212671, at *3 (Tenn. Ct. App. May 27, 2003)(citing Nollan v. California
Costal Comm’r., 483 U.S. 825, 831, 107 S.Ct. 3141, 3145 (1987).  The Tennessee Supreme Court
has held that:

Every landowner, where not restrained by covenant or custom, has the entire dominion
of the soil and the space above and below to any extent he may choose to occupy it, and
in this occupation he may use his land according to his own judgment, without being
answerable for the consequences to an adjoining owners, unless by such occupation he
either intentionally or for want of reasonable care and diligence inflicts upon him injury.

Humes v. Mayor of Knoxville, 20 Tenn 403, 1839 WL 1313, at *3 (Tenn. 1839).

Accordingly, absent any restraints such as restrictive covenants, each owner of a private, non-
dedicated road has the right to place speed limits and traffic control devises on his/her property as
long as they cannot be seen from a public road, as discussed under Number 3, and do not violate any
other laws or regulations.  However, if these private, non-dedicated roads are located in a subdivision
or in common areas shared by a number of individual owners who plan to hire private security
guards to direct traffic and enforce traffic regulations on their properties it would stand to reason that
a majority of the property owners would need to agree to and approve any proposed speed limits and
traffic control devices for the sake of uniformity and to effectively advance their shared interests in
safety on these private roads.   

12. The Civil Rights Statute, 42 U.S.C. § 1983, provides, in pertinent part, that:

Every person who, under color of any statute, ordinance, regulation, 
custom or usage of any State or Territory or the District of Columbia
subjects or caused to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges or immunities secured by the Constitution and laws
shall be liable to the party injured in an action at law, suit in equity or
other proper proceeding for redress.

42 U.S.C. § 1983 (1996).  Accordingly, a claim under 42 U.S.C. § 1983 contains two essential
elements: (1) a violation of a right secured by the Constitution or laws of the United States; and (2)
a defendant must have violated this right under color of state law.  Doe v. City of Chicago, 39
F.Supp.2d 1106, 1110 (1999).

The statute does not designate what constitutes “under color of any statute, ordinance,
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regulation, custom or usage, of any State” or what persons are susceptible to prosecution under the
Civil Rights Act.  Courts generally  employ one of four tests in determining whether a  private citizen
acted under color of state law: (1) under the state compulsion test a private citizen may be liable
under § 1983 when the state has so implicated itself in the defendant’s action that the state has in
effect compelled the action; (2) under the public function test the actions of a private individual may
be attributed to the state when the private party is engaging in an activity that is traditionally the
exclusive prerogative of the state; (3) under the joint action test a private defendant may be said to
be acting under color of state law if that defendant and the state official had a meeting of the minds
and thus reached an understanding that the plaintiff be denied a constitutional right; and (4) under
the nexus test a private citizen may be found to be a state actor if the state has so far insinuated itself
in the private party’s actions as to create an interdependence between the state and the individual.
Doe v. City of Chicago, 39 F.Supp.2d 1106, 1110 (N.D. Ill. 1999).

Applying the different tests is a “necessarily fact-bound inquiry.”  Lugar v. Edmonson Oil
Company, Inc., 457 U.S. 922, 938 (1982).  Therefore, each case must depend on its background,
facts and circumstances in applying the Act.  Decarlo v. Joseph Horne and Company, 251 F. Supp.
935, 936 (1966).  See also,  Burton v. Wilmington Parking Authority, 365 U.S. 715, 722, 81 S. Ct.
860 (1961)(holding that only by sifting facts and weighing circumstances can the nonobvious
involvement of the State in private conduct be attributed its true significance).   

At issue is whether House Bill 1594 would empower private security officers in Tennessee
to engage in an activity that is traditionally the exclusive prerogative of the state by granting them
the authority and power to issue traffic citations to any person violating or charged with violating
the speeding statutes on private roads.  While the United States Supreme Court has never determined
whether a private security guard who is cloaked with the authority of a police officer is a state actor
performing a public function that is traditionally reserved to the state, a number of federal courts
have held that a private security guard is a state actor when he or she is vested with the authority of
a police officer.  Romanski v. Detroit Entertainment, L.L.C.,  2003 WL 21296293, at *6 (E.D.
Michigan May 28, 2003).  A private individual who is vested with the powers of a police officer,
which are powers that are only vested in the State, and those private individuals to whom the State
has given such powers are state actors, acting under color of state law for purposes of § 1983.  Id.
at 7.  Conversely, a private security guard who is merely exercising common law rights that may
resemble police authority, such as detaining an individual who is suspected of theft, is not a state
actor.  Id.  at 7, 8.  See, e.g., Payton v. Rush-Presbyterian-St. Luke’s Medical Center, 82 F.Supp.2d
901 (N.D. Ill. 2000) (holding that private security personnel could be held as state actors under §
1983 because of their status as special Chicago police officers pursuant to a Chicago ordinance under
which no legal difference existed between privately employed special officers and a regular Chicago
Police Officer); Wade v. Byles, 83 F.3d 902 (Ill. 1996), cert. denied 519 U.S. 935 (holding that
private security guard at city housing authority building was not performing exclusive state function
when he shot plaintiff; therefore, plaintiff could not maintain § 1983 action against guard and private
security company; guard’s function as a lobby security guard with limited powers was not
traditionally exclusive function of state and contracted security guards were not part of statutorily
authorized police force); Allen v. Columbia Mall, Inc., 47 F. Supp.2d 605 (D. Maryland 1999)
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(holding that shopping mall’s private security guards were not acting under color of state law as
required to support a § 1983 claim because they only had “citizen arrest” powers); El Fundi v.
Deroche, C.A.8 (Minn.) 1980, 625 F.2d 195 (8th Cir. 1980) (holding that state action is present
when private security guards act in concert with police officers or pursuant to customary procedures
agreed to by police departments, particularly when a state statute authorizes merchants to detain
suspected shoplifters); Brooks v. Santiago, No. 93 Civ.206(HB), 1998 WL 107110, at *3-4
(S.D.N.Y. March 10, 1998) (holding that private security guards acted under color of state law and
were found to have acted in concert with local police because the police searched and arrested
suspected shoplifter solely based on the security guard’s allegations without conducting an
investigation to generate probable cause); McFadden v. Grand Union, 154 F.R.D. 61 (S.D.N.Y.
1994) (holding no state action would exist based on private security guard’s arrest of retail customer
for misconduct at store, absent police personnel or department involvement; however, state action
potentially established because the same security guard later processed customer’s arrest at the police
department minutes later).

The Tennessee Supreme Court has held that “under color of law” within the meaning of 42
U.S.C. § 1983 refers to a misuse of power possessed by virtue of state law and made possible only
because the wrongdoer is clothed with the authority of state law.  Home Insurance Co. v. Leinart,
698 S.W.2d 335, 336 (Tenn. 1985) (citing Monroe v. Pape, 365 U.S. 167, 81 S.Ct. 473 (1961)).
Conversely, acts of a private or proprietary nature, of officials of state, county or municipal
governments, as opposed to acts of a governmental nature, have been held, in the absence of specific
legislation, to not be subject to 42 U.S.C. § 1983.  Id.  Under 42 U.S.C. § 1983, “conduct is engaged
in under color of state law if the actor was clothed with the authority of the state and was purporting
to act thereunder, whether or not the conduct complained of was authorized or, indeed even if it was
proscribed by state law.”  Id. (citing Cohen v. Norris, 300 F.2 24 (9th Cir. 1962)).

Under Tennessee law, only peace officers are authorized to issue citations.  Tenn. Code Ann.
§ 40-7-118(a)(1) provides that a citation means a written order issued by a peace officer requiring
a person accused of violating the law to appear in a designated court or government office at a
specified date and time.  Tenn. Code Ann. § 40-7-118(a)(1)(2002).  A peace officer means an officer,
employee or agent of government who has a duty imposed by law to: (i) maintain public order; (ii)
make arrests for offenses; (iii) investigate the commission or suspected commission of offenses.
Tenn. Code Ann. § 40-7-118(a)(3)(A)(2002).  Tenn. Code Ann. § 55-8-104(a) mandates obedience
to police officers invested with the power to direct and control traffic on public streets.  Tenn. Code
Ann. § 55-8-104(a)(1989).  Tenn Code Ann. § 55-10-207 authorizes law enforcement officers to
issue citations in lieu of arrest for violations of the rules of the road punishable as misdemeanors.
Tenn. Code Ann. § 55-10-207(a)(1)(2002).  Additionally, Tenn. Code Ann. § 7-63-101 provides that:

When any person violates any traffic, or other ordinance, law or regulation of any
 municipal, metropolitan or city government in the presence of a:

(1) Law enforcement officer of such government; 
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(2) Member of the fire department or building department who is 
designated as a special officer of the municipality; or

(3) Transit inspector employed by a public transportation system or
transit authority organized pursuant to chapter 56, part 1 of this title;

such officer or inspector may issue, in lieu of arresting the offender and
having a warrant issued for the offence, a citation or complaint for such 
offense.  

Tenn. Code Ann. § 7-63-101 (1993).

Under Tennessee law, private security guards are not law enforcement officers or peace
officers.  The General Assembly makes a clear distinction between security officers and law
enforcement officers and prohibits private security officers from even giving the impression that they
are sworn peace officers or governmental officials.  Tenn. Code Ann. § 62-35-134(c)(5) makes it
unlawful for a private security officer to make any statement which would reasonably cause another
person to believe that such security officer functions as a sworn peace officer or other governmental
official.  Tenn. Code Ann. § 62-35-134(c)(5)(1996). 

Further, it is unlawful for any person performing any function of a security guard and patrol
service to:

(1)  Wear or display any badge, insignia, shield, patch or pattern which:

(A) Indicates or tends to indicate that such person is a sworn peace officer;

(B) Contains or includes the word “police” or the equivalent thereof; or 

(C) Is similar in wording to any law enforcement agency in this state; or 

(2) Have or utilize any vehicle or equipment which: 

(A) Displays the words “police,” “law enforcement officer,” or the equivalent
thereof; or 

(B) Has  any sign, shield, accessory or insignia that may indicate that such vehicle
or equipment belongs to a public law enforcement agency.  

Tenn. Code Ann. § 62-35-127 (1987).

In addition, Tenn. Code Ann. § 62-35-128 prohibits security guards/officers from wearing
any military or police-style uniform, except for rainwear or other foul weather clothing, unless such
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uniform has:

(1) Affixed over the left breast pocket on the outermost garment and on any cap a badge
or insignia distinct in design from that utilized by any law enforcement agency in this state, unless
the licensed security officer is in plain clothes; 

(2) Affixed over the right breast pocket on the outermost garment a name plate or tape
with the name of the security guard/officer on it, unless the licensed security officer is in plain
clothes.  

Tenn. Code Ann. § 62-35-128 (1996).

Under the laws of this state, private citizens such as a private security guards employed by
a private security company, may arrest another for public offenses committed in their presence or
when a felony has been committed and the arresting person has reasonable cause to believe that the
person arrested committed it.  Tenn. Code Ann. § 40-7-109(a)(2002).  However, there is no statute
authorizing private citizens to issue citations for traffic violations.  Only law enforcement officers
are empowered to issue traffic citations in lieu of arrest.  House Bill 1594 would empower private
security guards to issue traffic citations, a police function vested in the state alone that could not
otherwise be exercised by a private citizen, thus cloaking them with the authority of the state. 
Therefore, any abuse of that power would constitute an action under color of state law.  

__________________________________
PAUL G. SUMMERS
Attorney General and Reporter

__________________________________
MICHAEL E. MOORE 
Solicitor General

__________________________________
SHARON G. HUTCHINS
Assistant Attorney General
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Tort Liability of Emergency Medical Technicians and Paramedics

QUESTION

To what extent are emergency medical technicians (EMTs) and paramedics personally
immune from tort suits?

OPINION

EMTs and paramedics are immune from liability, except for negligence, for following the
orders of a physician or nurse in rendering emergency care.  They are not subject to liability for
honoring Do Not Resuscitate orders pursuant to Title 68, Chapter 40, Part 6.  Further, EMTs and
paramedics are immune from liability, except for negligence, for withdrawing blood at the written
request of a law enforcement officer for the purpose of testing the alcoholic or drug content to
determine if the person was operating a vehicle or vessel under the influence of an intoxicant.

EMTs and paramedics voluntarily and in good faith providing emergency care  at the scene
of an accident, medical emergency and/or disaster, while en route from such scene to a medical
facility, or while assisting medical personnel at the receiving medical facility are not liable for
damages except for acts of gross negligence.  In addition, they are not liable for damages except for
acts of gross negligence for rendering emergency care at gatherings open to the general public.

As of July 1, 2001, EMTs and paramedics employed by local governmental entities as
defined by the Governmental Tort Liability Act are immune from any claim for damages, including
medical malpractice, for which the immunity of the governmental entity is removed by the act. 
EMTs and paramedics employed by the State are immune for acts or omissions within the scope of
their office or employment except for willful, malicious, or criminal acts or omissions, or for acts
or omissions done for personal gain. 

ANALYSIS

EMTs and paramedics are immune from civil and criminal liability, except for negligence,
for following the orders of a physician or nurse in rendering emergency care.  Tenn. Code Ann. §68-
140-512(a).  In addition, they are not liable for trespass when rendering services in good faith in
compliance with the Emergency Medical Services Act of 1983.  Tenn. Code Ann. §68-140-512(b).
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Emergency medical services personnel are not subject to criminal prosecution or civil liability as a
result of honoring Do Not Resuscitate orders pursuant to Title 68, Chapter 140, Part 6.  Tenn. Code
Ann. §68-140-604.  Licensed paramedics, and licensed EMTs approved to establish intravenous
catheters, acting at the written request of a law enforcement officer, who withdraw blood from a
person for the purpose of  testing the alcoholic or drug content to determine if the person was driving
a motor vehicle or vessel under the influence of an intoxicant or drug, do not incur any civil or
criminal liability as a result of the act of withdrawing blood except for damages resulting from any
negligence.  Tenn. Code Ann. §§55-10-406(a)(1); 69-10-217(d)(3).  

Pursuant to the Good Samaritan Law, EMTs and paramedics providing voluntary emergency
care in good faith at the scene of an accident, medical emergency and/or disaster, while en route from
such scene to a medical facility, or while assisting medical personnel at the receiving medical facility
are not liable for damages for the care provided or for any act or failure to act to provide additional
care except for acts or omissions constituting gross negligence.  Tenn. Code Ann. §63-6-218(b).  In
addition, EMTs and paramedics rendering emergency care to persons attending or participating in
performances, sporting events, or other gatherings open to the general public, with or without an
admission charge, whether or not the emergency care is made available as a service, or planned in
advance, are not liable for damages for the care rendered or for any act or failure to act to arrange
for further medical care except for acts or omissions constituting gross negligence.  Id.

As of July 1, 2001, EMTs and paramedics employed by local governmental entities as
defined by the Governmental Tort Liability Act, Tenn. Code Ann. §§29-20-101, et. seq., are immune
from any claim for damages, including medical malpractice, for which the immunity of the
governmental entity is removed by the act.  Tenn. Code Ann. §29-20-310; Hill v. City of
Germantown, 31 S.W.3d 234, 237-38 (Tenn. 2000).  EMTs and paramedics employed by the State
are immune for acts or omissions within the scope of their office or employment except for willful,
malicious, or criminal acts or omissions, or for acts or omissions done for personal gain.  Tenn. Code
Ann. §9-8-307(h).

PAUL G. SUMMERS
Attorney General and Reporter

MICHAEL E. MOORE
Solicitor General

KIMBERLY J. DEAN
Deputy Attorney General
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Sheriff’s Accessing E-911 Database to Aid in Serving Warrants

QUESTION

Under the current statute governing the establishment and use of the statewide E-911
database, may a local county sheriff use the database in order to look up addresses to assist in serving
warrants? 

OPINION

According to information received by our Office, there is currently no statewide database.
Information is provided to locally governed emergency communications districts through different
means.  In most cases, databases are maintained by a phone company, and access by the
communications district staff comes only when they receive an emergency phone call.  Depending
on the facts and circumstances, access to these databases depends on the terms of the contract
between the phone company and the communications district, and whether the phone company is
contractually required to provide or will consent to the access.  A sheriff may be allowed to access
a database maintained by and readily accessible to an emergency communications district.  District
funds, however, may not be used to provide access if it is not for an emergency purpose.

ANALYSIS

This opinion concerns access to E-911 databases by sheriffs.  The request refers to access to
a “statewide” database.  According to information received by our Office, there is currently no
statewide E-911 database.  E-911 service is provided through local emergency communications
districts, established under Tenn. Code Ann. §§ 7-86-101, et seq.  Tenn. Code Ann. § 7-86-102
provides in relevant part:

(a)  The general assembly finds and declares that the establishment of
a uniform emergency number to shorten the time required for a
citizen to request and receive emergency aid is a matter of public
concern and interest. The general assembly finds and declares that the
establishment of the number 911 as the primary emergency telephone
number will provide a single, primary, three-digit emergency
telephone number through which emergency service can be quickly
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and efficiently obtained, and will make a significant contribution to
law enforcement and other public service efforts requiring quick
notification of public service personnel. It is the intent to provide a
simplified means of securing emergency services which will result in
saving of life, a reduction in the destruction of property, quicker
apprehension of criminals and ultimately the saving of money.  

* * * *
(d)  It is the intent that all funds received by the district are public
funds and are limited to purposes for the furtherance of this part.  The
funds received by the district are to be used to obtain emergency
services for law enforcement and other public service efforts
requiring emergency notification of public service personnel, and the
funds received from all sources shall be used exclusively in the
operation of the emergency communications district.  

(Emphasis added).

The question is whether sheriffs “may” use an E-911 database to look up addresses to assist
in serving warrants.  In researching the opinion, we have consulted officials of the Tennessee
Emergency Communications Board (“TECB”) for information about these databases.  TECB is
created and operates under Tenn. Code Ann. §§ 7-86-301, et seq.  It is our understanding that,
depending on how a particular database is maintained, it may be difficult to access in any other way
than through receipt of an emergency phone call.  The E-911 databases of the vast majority of
emergency communications districts are controlled and maintained under contract between the
district and a phone company.  Databases for these districts are kept on the property of the phone
company.  Dispatchers cannot initiate access to information on these databases; access, instead, is
directly linked to an emergency call.  Some districts do maintain their own database, under the
supervision of the TECB.  Dispatchers for these districts may enter a telephone number and receive
a corresponding name and address.

Where a database is under the custody and control of the emergency communications district,
we think the district may lawfully grant a sheriff access to the database to look up addresses to assist
in issuing and serving an arrest warrant.  This conclusion is based, first, on Tenn. Code Ann. § 7-86-
102, cited above.  That statute reflects the intent of the General Assembly that provision of E-911
service, among other purposes, provide for the quicker apprehension of criminals.  The district has
developed and maintains the database as a means of providing that service.  We think the General
Assembly intended that resources developed to provide this service also be used to further the
purposes listed in the statute.  In addition, this Office has concluded that telephone numbers in the
custody of an emergency communications district are public records subject to inspection and review
by the public under the state public records act, Tenn. Code Ann. §§ 10-7-501, et seq.  Op. Tenn.
Atty. Gen. 96-144 (December 3, 1996).  Since that opinion was written, the General Assembly
passed the following statute limiting public access to unlisted numbers:
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(e)  Unpublished telephone numbers in the possession of emergency
communications districts created pursuant to title 7, chapter 86, shall
be treated as confidential and shall not be open for inspection by
members of the public until such time as any provision of the service
contract between the telephone service provider and the consumer
providing otherwise is effectuated; provided, that addresses held with
such unpublished telephone numbers, or addresses otherwise
collected or compiled, and in the possession of emergency
communications districts created pursuant to title 7, chapter 86, shall
be made available upon written request to any county election
commission for the purpose of compiling a voter mailing list for a
respective county.  

Tenn. Code Ann. § 10-7-504(e) (emphasis added).

All of the database information in the possession of an emergency communications district,
with the exception of unlisted numbers, therefore, is a public record.  We do not think the exception
for unlisted numbers was intended to prevent law enforcement officials from having unrestricted
access to a database maintained by an emergency communications district, including access to
unlisted numbers and addresses.  The statute creating these districts expresses legislative intent that
provision of the service will aid law enforcement officials in the apprehension of criminals.  For this
reason, we do not think the General Assembly intended law enforcement officials, including sheriffs,
to be “members of the public” with restricted access to unlisted numbers under Tenn. Code Ann. §
10-7-504(e).

Although we conclude that a sheriff must be allowed access to databases maintained by an
emergency communications district, district funds may not be used to provide the access.  Tenn.
Code Ann. § 7-86-102(d) mandates that all funds received by an emergency communications district
are to be used exclusively for emergency-related purposes:  “[A]ll funds received by the district are
public funds and . . . are to be used to obtain emergency services for law enforcement and other
public service efforts requiring emergency notification of public service personnel, and the funds
. . . shall be used exclusively in the operation of the . . . district”.  See Op. Tenn. Atty. Gen. 95-064
(June 19, 1995) (district funds may not be spent for ambulance services, fire services, police or
sheriffs’ salaries); Op. Tenn. Atty. Gen. 94-007 (January 13, 1994) (district funds may not be used
to buy and install road signs).

With regard to a database maintained by a private telephone company to which only limited
access by the emergency communications district is available, however, we think the result is
different.  Under the provisions of Tenn. Code Ann. § 10-7-503, “all state, county and municipal
records . . . shall at all times, during business hours, be open for personal inspection by any citizen
of Tennessee . . . unless otherwise provided by state law.”  The statute, therefore, ordinarily refers
to records maintained by a governmental entity.  The test for determining whether material is a
public record is whether it was made or received pursuant to law or ordinance or in connection with
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the transaction of official business by any governmental agency.  Griffin v. City of Knoxville, 821
S.W.2d 921, 924 (Tenn. 1991).  This Office has also concluded that documents reviewed by a public
agency in connection with its official business are also public records open for inspection.  Op. Tenn.
Atty. Gen. 96-011 (February 6, 1996).  Whether a database prepared and controlled by a private
company for the use of an emergency communications district is a public record open to inspection
by the public in the first instance would, therefore, depend on the terms of the contract governing
its preparation and use.  Where a district’s access to the database is severely circumscribed, we think
a court would conclude that the database is not a public record open to public inspection.  Further,
federal law restricts the right of telephone companies to disclose unlisted numbers and related
information.  See, e.g., 47 C.F.R. § 51.217(c)(3)(iv) (local exchange carriers).  Access to this
information, therefore, would depend on the terms of the contract between the telephone company
and the emergency communications district, and whether the phone company is contractually
required to provide or will consent to the access. 
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Joint Agreement for Emergency Communication Services

QUESTION

Is a 911 emergency communications district, created under Tenn. Code Ann. §§ 7-86-101,
et seq., authorized to enter into an agreement with the Sequatchie County government for the
purpose of creating a committee that will oversee the operation of a dispatching/communications
center?

OPINION

The proposed Agreement is directly governed by Tenn. Code Ann. § 7-86-105(b)(6).  Under
that statute, joint emergency communications operations must be run by a joint emergency
communications district, the directors of which are appointed to four-year terms.  Membership on
the committee contemplated by the Agreement does not meet this requirement.  In addition, the
Agreement provides that the Tennessee Emergency Communications Board may arbitrate among the
parties regarding the distribution of assets if the Agreement is terminated.  This agency does not
appear to have the authority to carry out this provision.  Finally, the Agreement provides that the City
and the County will indemnify other parties and their employees, agents, or consultants from
liability, and it authorizes the City and the County to extend insurance to these entities.  No statute
authorizes these provisions.

ANALYSIS

This opinion concerns the authority of a 911 emergency communications district to enter into
an agreement with a county government to create a committee to oversee the operation of a
dispatching/communications center.  The request includes a copy of an agreement that is currently
being considered by the board of directors of an emergency communications district and the
Sequatchie County Commission (the “Agreement”).  The Agreement also provides for the City of
Dunlap to elect to enter into it.  The purpose of the Agreement is to protect the citizens of the county
by implementing a system of enhanced 9-1-1 communications and to provide for radio
communication between and among emergency service agencies serving the county by operating a
communications center that will assist fire and police departments, the Sheriff, EMS, and rescue
agencies to respond to calls for emergency assistance more rapidly.  The Agreement establishes a
Central Communications Committee (the “Committee”), made up of certain county officials who
serve ex officio and two members of the emergency communications district board, to be elected by
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the Board.  If the City joins the Agreement, then the Committee includes the City police chief and
the City fire chief.

Under the proposed Agreement, the Committee is invested with all authority necessary to
operate a 9-1-1 communications center.  The Agreement does not further describe the function of
the communication center, but its purpose appears to be as a single communications center operated
for the benefit of the County, the City, and the emergency communications district.  The County
must approve the Committee’s budget.  The County, the district, and the City each contribute toward
the cost of the center.  The district is required to pay all required costs under revenue standards
established by the Tennessee Emergency Communications Board (the “State Board”), and, subject
to the availability of funds, may contribute additional amounts.  The County and the City pay a
portion of the net amount of the total approved budget after deducting the district’s contribution.
The Agreement has a four-year initial term, with automatic renewal terms of four years thereafter.

Section 12 of the Agreement contains termination provisions.  Under this section, if the
County withdraws from the agreement, the parties agree to meet with the State Board within thirty
days of the notice and develop plans for continuing 9-1-1 service and the equitable distribution of
assets.  The parties may ask the State Board to undertake binding arbitration to resolve any
disagreements.  If the State Board refuses to arbitrate, or the other parties do not wish to have the
matter arbitrated, then the County or City may seek equitable relief in chancery court.  

Under Section 13 of the Agreement, the County and City agree to defend, hold harmless, and
indemnify the Committee, the district, and members of the governing bodies thereof, as well as all
“employees, agents and consultants”, from liability and to indemnify them from judgment, loss, or
claims arising from operations under the Agreement.  The Committee may maintain liability
insurance in amounts and coverage greater than the limits of the Tennessee Governmental Tort
Liability Act.  In lieu of this insurance, the City or County may extend equivalent insurance coverage
to employees, agents, and consultants.  

Emergency communications districts are formed by a city or county legislative body after a
local referendum in accordance with Tenn. Code Ann. §§ 7-86-104 and -105.  Tenn. Code Ann. §
7-86-105(b)(6) authorizes local governments to consolidate emergency communications operations.
The statute provides:

It is the public policy of this state to encourage the consolidation of emergency
communications operations in order to provide the best possible technology and
service to all areas of the state in the most economical and efficient manner possible.
Pursuant to this policy, if two (2) or more counties, cities, or existing emergency
communications districts, or any combination thereof, desire to consolidate their
emergency communications operations, a joint emergency communications district
may be established by the parties using an interlocal agreement as authorized by title
5, ch. 1, part 1, and title 12, ch. 9, part 1; provided, that notwithstanding the language
of this subdivision or any other law to the contrary, no such consolidation of
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emergency communications operations shall result in the creation of a separate
emergency communications district within the boundaries of an existing emergency
communications district.  Under such an agreement, the funding percentages for each
party, and the size and appointment of the board of directors of such combined
emergency communications district shall be determined by negotiation of the parties,
notwithstanding the provisions of this subsection to the contrary; provided, that the
board of directors of such combined district shall be composed of not less than seven
(7) members to govern the affairs of the district.  The terms, remuneration, and duties
stated in subsections (c)-(i) shall apply to any board of directors of any combined
emergency communications district.

(Emphasis added).  Tenn. Code Ann. §§ 5-1-113 and 5-1-114 authorize interlocal cooperation
between contiguous counties and between counties and cities.  Tenn. Code Ann. §§ 12-9-101, et seq.,
authorize local governments to exercise their powers jointly under an interlocal agreement.  The
agreement may establish a separate legal entity or entities to conduct the joint or cooperative
undertaking.  Tenn. Code Ann. § 12-9-104(c)(2). 

The Agreement creates the Committee to operate a combined communications center.  Under
Tenn. Code Ann. § 7-86-105(b)(6), quoted above, a county, a city, and an emergency
communications district are expressly authorized to combine emergency communications operations.
But the joint operation must be conducted by a joint emergency communications district.  In the
context of the statute, we think this term means that the operating entity must have all the
characteristics of an emergency communications district.  The statute provides that the participating
local governments are to negotiate the size and appointment of the board of directors of the
combined emergency communications district.  The statute also expressly provides that directors of
a joint emergency communications district are subject to the terms specified in Tenn. Code Ann. §
7-86-105(c).  That statute provides that directors serve four-year terms, except for initial staggered
terms.  Under the Agreement, however, the county commission chairman, county emergency services
committee chairman, county sheriff, county emergency management agency director, and county
emergency medical service director, as well as the city police chief and fire chief, are eligible to
service “so long as that person holds the office specified.”  Agreement, § 3.A.  These provisions are
inconsistent with the terms specified in Tenn. Code Ann. § 7-86-105(c).  Moreover, under Section
4, ex officio members may designate any person to serve on the Committee in that member’s
absence.  Directors serving under Tenn. Code Ann. § 7-86-105 have no such right.  For these
reasons, we think a court would conclude that the Committee does not meet the requirements of
Tenn. Code Ann. § 7-86-105(b)(6).

The Agreement presents several other legal problems.  Under Section 12, for example, the
Agreement provides that the State Board may arbitrate the distribution of assets if the Agreement
is terminated.  This agency is created under Tenn. Code Ann. §§ 7-86-301, et seq.  The State Board
is generally empowered to help local emergency communications districts provide uniform
emergency communications services.  The State Board also has supervisory authority with regard
to financially distressed utility districts.  Further, the State Board is authorized, among other powers,
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to, “[provide advisory technical assistance to any emergency communications district upon
request[.]”  But neither this provision, nor any other provision in the statutory scheme, gives this
agency the authority to arbitrate distribution of assets of a joint emergency communications district
in these circumstances. 

Under Section 13, the County and City agree to indemnify the Committee, the emergency
communications district, and “employees, agents and consultants” for any liability arising out of the
Agreement.  There is no explicit statutory authority for this commitment.  This Office has concluded
that a contract provision that requires a local governmental entity to indemnify or hold harmless
another governmental entity or a private party beyond the liability imposed upon that entity by law
is unenforceable.  Op. Tenn. Atty. Gen. 93-1 (January 4, 1993).  The Agreement also authorizes the
County and the City to extend insurance coverage to the same entities, with the cost deducted from
the City or County’s funding share.  We have found no statutory authority for this provision.

This discussion is not meant to be comprehensive.  This Office has not reviewed the
Agreement to determine whether it complies with any applicable private acts or local resolutions or
ordinances.  Further, in some cases the legality of a particular provision will depend on facts and
circumstances not available to this Office.  Attorneys for the parties to the Agreement should review
it to determine its legality and enforce ability.

 
PAUL G. SUMMERS
Attorney General 

MICHAEL E. MOORE
Solicitor General

ANN LOUISE VIX
Senior Counsel

Requested by:

Honorable Jerry W. Cooper
State Senator
Room 309 War Memorial Building
Nashville, TN 37243-0214



See, e.g., Tuggle v. Allright Parking Systems, Inc., 922 S.W.2d 105, 107 (Tenn. 1996); National Gas1
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Opinion No. 04-121

Local government use of federal general service administration contracts; Tenn. Code Ann. § 12-3-
1001(c)

QUESTION

May local governments legally make purchases through federal general service
administration (“GSA”) contracts pursuant to Tenn. Code Ann. § 12-3-1001(c)?

OPINION

Yes, but only to the extent permitted by federal law or regulations.

ANALYSIS

Your question seeks to determine whether local governments may purchase through federal
GSA contracts pursuant to Tenn. Code Ann. § 12-3-1001(c). Tenn. Code Ann. § 12-3-1001(c) states
as follows:

(c) To the extent permitted by federal law or regulations, local
governments may make purchases of goods, except motor vehicles,
or services included in federal general service administration
contracts or other applicable federal open purchase contracts either
directly or through the appropriate state department or agency;
provided, that no purchase under this section shall be made at a price
higher than that which is contained in the contract between the
general service administration and the vendor affected.

One of the most basic principles of statutory construction requires the interpreter to ascertain
and give effect to the intention and purpose of the legislature. That intent and purpose is to be
ascertained primarily from the natural and ordinary meaning of the language used, eschewing any
forced or subtle constructions that might artificially limit or extend the meaning of the language.1
Where the statutory language is plain, clear, and unambiguous, one must avoid any interpretation or
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Tuggle v. Allright Parking Systems, Inc., 922 S.W.2d at 107.2

The issue whether federal law or regulation allows local governments to use GSA contracts is beyond the3

scope of this opinion.  It appears, however, that federal law permits only limited purchases through GSA contracts.  See
e.g., 40 U.S.C.A. § 502(c) (stating that GSA Administrator may provide for use by state or local governments of
GSA/federal supply schedules for automated data processing equipment, software, supplies, support equipment and
services); 10 U.S.C.A. § 381 (state and local governments authorized to purchase law enforcement equipment through
Federal procurement channels, including GSA, provided that the equipment is used in the performance of “counter-drug
activities”).    

construction that departs from the words of the statute.  2

Under a plain reading of Tenn. Code Ann. § 12-3-1001(c), local governments may purchase
goods or services, other than motor vehicles, through federal GSA contracts.  The statute does
clarify, however, that such purchases may be made “to the extent permitted by federal law or
regulations.”   Additionally, even if permitted under federal law and regulations, a local government3

may not purchase through a GSA contract if the price of the good or service is cheaper under a
contract between the Tennessee Department of General Services and a vendor. 

__________________________________
PAUL G. SUMMERS
Attorney General and Reporter

__________________________________
MICHAEL E. MOORE
Solicitor General

__________________________________   
EUGENIE B. WHITESELL
Senior Counsel
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Opinion No. 05-155

Public Records: Access to Recordings of 911 Calls and Law Enforcement Radio Transmissions

QUESTIONS

1. Are the recordings made by 911 telephone operators public records?

2. Under what circumstances may a state governmental agency deny or delay access by
private citizens to recordings made by 911 telephone operators?

3. Is a criminal defendant entitled to obtain a copy of 911 telephone operator recordings
prior to his or her preliminary hearing?

4.  Are recordings made of law enforcement radio transmissions public records?

5.  Under what circumstances may a governmental agency deny or delay access by
private citizens to recordings made of law enforcement radio transmissions?

6. Is a criminal defendant entitled to obtain a copy of law enforcement radio
transmissions prior to his or her preliminary hearing?

OPINIONS

1. As a general rule, recordings made by 911 telephone operators are public records.
Exceptions to this rule exist, however, and a private citizen’s or a criminal defendant’s access to the
recordings must be evaluated on a case-by-case basis.

2. A state governmental agency may deny or may delay access by private citizens to
recordings made by 911 telephone operators when state law limits or prohibits disclosure. For
example, a private citizen would not have a right to inspect or copy 911 recordings relevant to a
pending criminal investigation or prosecution.

3. No.  Tenn. R. Crim. P. 16 (“Rule 16”) governs disclosure of records in criminal cases,
and the criminal defendant does not have a right under Rule 16 to inspect or copy 911 recordings
prior to his preliminary hearing.

4.  As a general rule, recordings of law enforcement radio transmissions are public
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records. Exceptions to this rule exist, however, and the private citizen’s and the criminal defendant’s
access to the recordings must be evaluated on a case-by-case basis.

5.  A governmental agency may deny or may delay access by private citizens to
recordings of law enforcement radio transmissions when state law limits or prohibits disclosure. For
example, a private citizen would not have a right to inspect or copy any records relevant to a
pending criminal investigation or prosecution.

6. No.  Tenn. R. Crim. P. 16 governs disclosure of records in criminal cases, and the
criminal defendant does not have a right under Rule 16 to inspect or copy law enforcement radio
transmission recordings prior to his preliminary hearing.

ANALYSIS

The Public Records Act provides that “all state, county and municipal records ... shall at all
times, during business hours, be open for personal inspection by any citizen of Tennessee ... unless
otherwise provided by state law.” Tenn. Code Ann. § 10-7-503(a). Public records statutes should
be construed broadly so as to give the fullest possible public access to public records. See, e.g., Swift
v. Campbell, 159 S.W.3d 565, 571 (Tenn. App. 2005). Normally, the first question is whether the
requested material is a public record. Coats v. Smyrna/Rutherford County Airport Authority, 2001
WL 1589117, *4,  No. M2000-00234-COA-R3-CV (Tenn. App. December 13, 2001). The proper
test in determining whether material is a public record is whether it was made or received pursuant
to law or ordinance or in connection with a government agency’s transaction of official business.
Tenn. Code Ann. § 10-7-301; Griffin v. City of Knoxville, 821 S.W.2d 921, 924 (Tenn. 1991).

This Office has previously opined that, under Griffin, a 911 tape made or received by a state
or local government agency in connection with the transaction of its official business would be a
“public record” open for inspection under Tenn. Code Ann. § 10-7-503 and copying under Tenn.
Code Ann. § 10-7-506, unless otherwise provided by state law. Op. Tenn. Att’y Gen. 93-65
(November 29, 1993).  The definition of a public record expressly includes sound recordings such
as a 911 tape.  Tenn. Code Ann. §10-7-301(6).  We have found no indication that law enforcement
transmission recordings would be treated differently from 911 tapes under the Public Records Act.
See, e.g., State v. Kelly, 697 S.W.2d 355, 358 (Tenn. Cr. App. 1985).  This conclusion does not,
however, end the inquiry.

Not all public records are open to inspection. Coats, 2001 WL 1589117 at *4. In Tenn. Code
Ann. § 10-7-503 and -504, the General Assembly has provided exceptions to the availability of
public records. For example, if a tape is part of an investigative record of the Tennessee Bureau of
Investigation (TBI), Tenn. Code Ann. § 10-7-504(a)(2) requires that the “information in such
records shall be disclosed to the public only in compliance with a subpoena or an order of a court
of record.” No specific exception for 911 tapes or recordings of radio transmissions of law
enforcement personnel appears in these statutory provisions. The exceptions in Tenn. Code Ann.
§ 10-7-503 and -504 are not exclusive, however, and other statutes, rules and the common law also
must be examined to determine whether 911 tapes and recordings of law enforcement radio
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 Rule 16 is not the exclusive procedure for a criminal defendant to obtain access to documents, records and1

other materials held by the State.  See Rule 16 Committee Comment for discovery under laws other than Rule 16.

 Tenn. Code Ann. § 10-7-503 may not be used to widen the scope of permissible discovery or otherwise2

circumvent the rules of procedure. Knoxville News-Sentinel v. Huskey, 982 S.W.2d 359, 361 (Tenn. Cr. App. 1998).

transmissions are available for public inspection and copying.

Tenn. R. Crim. P. 16  governs disclosure of evidence in active criminal cases.  Appman v.1 2

Worthington, 746 S.W.2d 165, 166 (Tenn. 1987). In Appman, the Tennessee Supreme Court held
that the Tennessee Rules of Criminal Procedure have the force and effect of state law. Id. at 166; see
also Ballard v. Herzke, 924 S.W.2d 652, 662 (Tenn. 1996) (applying same holding to the Tennessee
Rules of Civil Procedure). The Court in Appman held that documents in an active criminal case that
would not be subject to discovery under Tenn. R. Crim. P. 16 are not subject to inspection under the
Public Records Act. Appman, 746 S.W.2d at 166. The Court reasoned that Rule 16’s protection of
certain material from disclosure constituted an exception to the Public Records Act. Id. Thus, if a
911 tape or a tape of radio transmissions is relevant to an active criminal case, the Tennessee Rules
of Criminal Procedure will impact whether and to whom a record may be disclosed.
  

Prior to trial, a criminal defendant may be able to inspect and copy 911 or law enforcement
radio transmission tapes under Rule 16. See Tenn. R. Crim. Proc. 16 (a)(1)(C). For the defendant
to obtain access to such recordings, the defendant must show that the recordings are (1) material to
the preparation of the defendant’s defense, or (2) intended for use by the State as evidence in chief
at the trial, or (3) material obtained from or belonging to the defendant. Tenn. R. Crim. P.
16(a)(1)(C). Clearly, this assessment would have to be made on a case-by-case basis. 

The stage at which discovery will be available is not, however, before the preliminary
hearing. Rule 16 does not apply to preliminary hearings. See State v. Willoughby, 594 S.W.2d 388,
390-91 (Tenn. 1980). “[A] preliminary hearing is simply a forum for determining (1) whether an
offense has been committed, (2) whether there is reasonable ground to believe that the defendant is
guilty of its commission and (3) whether and how much bail should be set.” McKeldin v. State, 516
S.W.2d 82, 85 (Tenn. 1974). “The purpose of the [preliminary] hearing is to adjudicate the existence
or absence of probable cause, and not to discover the State’s case.” See Tenn. R. Crim. P. 5.1,
Committee Comment.

In brief, our conclusions are as follows:

1. As a general rule, recordings made by 911 operators are public records. 
2. As a general rule, recordings of law enforcement transmissions are public records.
3.  These materials are open to public inspection and copying unless they are excepted

from disclosure under state statutes, rules or the common law.
4.  These materials are not available to the public for inspection and copying when they

are relevant to an active criminal case.
5. Rule 16 does not apply to preliminary hearings. Therefore, the materials are not open
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for inspection and copying by the criminal defendant at this stage of the criminal case.
6.  Prior to trial, these materials may be available to a criminal defendant for inspection

and copying if they meet the criteria of Rule 16(a)(1)(C).

PAUL G.  SUMMERS
Attorney General

MICHAEL E. MOORE
Solicitor General

KATE EYLER
Deputy Attorney General

Requested by:

The Honorable Ben West, Jr.
State Representative
Suite 37, Legislative Plaza
Nashville, TN 37243-0160



S T A T E   O F   T E N N E S S E E
OFFICE OF THE ATTORNEY GENERAL

P. O. BOX 20207
NASHVILLE, TENNESSEE    37202

January 31, 2006

Opinion No. 06-022

Emergency 911 Employment of Aliens

QUESTIONS

1. Is there any statutory prohibition against employment of an alien (non-citizen) as a
911 call-taker or dispatcher?

2. If the answer is “yes,” what course of action is recommended if a particular 911
District currently employs a non-citizen as a call-taker/ dispatcher?

OPINIONS

1.  Yes.  Tenn. Code Ann. § 7-86-205 specifically requires that “all emergency call
takers or public safety dispatchers” be “a citizen of the United States.”

2. This Office recommends that a 911 District employing a non-citizen dispatcher  abide
by the mandates of § 7-86-205, unless and until a court of competent jurisdiction declares the statute
unconstitutional.

ANALYSIS

1. Tennessee Code Annotated § 7-86-205 sets forth the statutory requirements of
emergency call takers and public safety dispatchers.  One of the enumerated requirements is that the
call taker or dispatcher be a citizen of the United States.  Tenn. Code Ann. § 7-86-205(d)(2).  Thus,
a 911 District that employs a non-citizen violates this law.  

2. This Office recommends that the 911 District comply with Tenn. Code Ann. § 7-86-
205(d)(2).  However, it should be noted that the statute is vulnerable to a constitutional challenge.
In limited situations, a state may make citizenship a requirement for certain positions.  For instance,
in Foley v. Connelie,  435 U.S. 291 (1978), the United States Supreme Court upheld a New York
statute prohibiting non-citizens from being employed as state troopers.  See also Cabell v.
Chavez-Salido, 454 U.S. 432 (1982) (upholding Foley where non-citizens challenged a California
statute requiring probation officers to be United States citizens); Ambach v. Norwick, 441 U.S. 68
(1979) (upholding a statute requiring school teachers to be United States citizens).  In these
situations, the United States Supreme Court has concluded that the job at issue is one that “fulfills
a most fundamental obligation of government” and provides the employee with  a “very high degree
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 At least as of today’s date, the Board members would enjoy qualified immunity in any action brought by1

someone aggrieved by the enforcement of the statutory restriction because non-citizens have no clearly established
constitutional or statutory right to be employed as emergency dispatchers.  See Harlow v. Fitzgerald, 457 U.S. 800
(1982).  

of judgment and discretion.”  Foley, 435 U.S. at 297-99.  These jobs are not “to be equated with a
private person engaged in routine public employment or other ‘common occupations of the
community’ who exercises no broad power over people generally.”  Id. at 299.  Rather, the positions
are “intimately related to the process of democratic self-government.”  Bernal v. Fainter, 467 U.S.
216, 220 (1984).  The determining factor is whether the position is such that “the officeholder would
necessarily exercise broad discretionary power over the formulation or execution of public policies
importantly affecting the citizen population-- power of the sort that a self-governing community
could properly entrust only to full-fledged members of that community.”  Id. at 224.

Thus, courts have struck down statutes making United States citizenship a requirement for
a notary public, Bernal, 467 U.S. at 228,  private civil engineers, Examining Board v. Flores de
Otero, 426 U.S. 572 (1979), admission to the Connecticut bar, In re Griffiths, 413 U.S. 717 (1973),
permanent positions in the competitive class of the New York civil service, Sugarman v. Dougall,
413 U.S. 634 (1973), and even airport security screeners, Gebin v. Mineta, 231 F. Supp. 2d 971
(C.D. Cal 2002).  Nevertheless, the 911 District should abide by Tenn. Code Ann. § 7-86-205(d)
unless and until a court of competent jurisdiction (i.e., a Tennessee court, the Sixth Circuit, or the
United States Supreme Court) strikes it, or a statute that is materially indistinguishable from it,
down.  1

PAUL G. SUMMERS
Attorney General

MICHAEL E. MOORE
Solicitor General

MICHAEL MARKHAM
Assistant Attorney General 
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Opinion No. 06-054

Authority to Rename Public Roads

      QUESTION

Who has the authority to rename public roads, including state routes and highways?

                                                                   OPINION

The Tennessee General Assembly has control of public streets and highways within the State
of Tennessee. The General Assembly delegated the authority to rename public roads and streets to
local legislative bodies unless provided otherwise by law. Prior to this delegation, the General
Assembly had already provided itself  with the authority to rename any public road, street or
highway within the territorial boundaries of the state under Tenn. Code Ann. § 3-2-112(a).
Therefore, if the General Assembly chose to exercise its authority to rename a public street or
highway, its actions would be controlling.

                                                                  ANALYSIS

Control of the public streets and highways of the State of Tennessee resides primarily with
the legislature.  BellSouth Telecommunication, Inc. v. City of Memphis, 160 S.W.3d 901, 912
(Tenn.2004).  However, the Tennessee General Assembly can delegate that control to local
governments by proper legislative authority.  Id.

In 1991 the General Assembly enacted Chapter 17 of the 1991 Public Acts of Tennessee.
Section 1 of Chapter 17 acknowledges that the General Assembly has the authority “to take formal
action to give a name to or to rename any road, highway, interstate highway, bridge, overpass, or
other public structure, facility or property” but requires the General Assembly to take such action
only through enactment of legislation or adoption of a joint resolution of the senate and the house
of representatives. See Tenn. Code Ann. § 3-2-112.

In 1994 the General Assembly enacted Chapter 807 of the 1994 Public Acts of Tennessee
to provide a uniform system of property addressing to facilitate Enhanced 911 service in each county
of the state and to involve emergency communication districts in the addressing activity.  At that
time the General Assembly delegated the authority to name public and private roads and streets to
the legislative bodies of counties for unincorporated areas and to municipalities within their
incorporated boundaries unless expressly provided otherwise by law.  1994 Tenn. Public Acts, ch.
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807, § 2; which is codified as Tenn. Code Ann. § 7-86-127(a).  Section 7-86-127(a) and (b)
specifically provide:

Street names and numbers. -- (a) Unless expressly provided
otherwise by law, the authority to name public and private roads and
streets, including roads and streets located within residential
developments, and to assign property numbers relating to the roads
and streets, is exclusively vested in the legislative bodies of counties
for unincorporated areas, and municipalities within their incorporated
boundaries; provided, that the exercise of this authority must be in a
manner acceptable to the United States postal service.

  (b) The legislative bodies of any county or municipality may
delegate the authority provided under this section to the emergency
communications district, if there be one; provided, that the legislative
body shall approve road or street name changes made by the district
under such terms as the legislative body may determine.

Tenn. Code Ann. §7-86-127.

When interpreting a statute, the role of the interpreting court is “to ascertain and give effect
to the legislative intent.”  Sharp v. Richardson, 937 S.W.2d 846, 850 (Tenn.1996).  In construing
statutes relating to the same subject matter, a court has a duty to avoid a construction that will place
statutes in conflict and is to resolve such conflicts, whenever possible, so as to provide a harmonious
interpretation of the laws.  Id.  In the absence of ambiguity, legislative intent is derived from the face
of a statute, and the interpreting court may not depart from the “natural and ordinary” meaning of
the statute’s language.  Hawkins v. Case Management Incorporated, 165 S.W.3d 296, 300
(Tenn.2004).  In addition to being bound by the plain language of the statute, the interpreting court
is also bound by the general rules of grammatical construction.  Id.  Furthermore, the legislature is
always presumed to know of its prior enactments; and, consequently, an interpreting court should
find repeals by implication only when statutes cannot be construed harmoniously.  State v. Hicks,
55 S.W.3d 515, 523 (Tenn.2001). 

In its 1994 delegation of the authority to name and rename public and private roads and
streets to facilitate the development of a uniform system of property addressing for Enhanced 911
service, the General Assembly clearly transferred to local legislative bodies the exclusive authority
to name and rename public and private roads and streets within their respective local jurisdictions
unless expressly provided otherwise by law.  Tenn. Code Ann. § 7-86-127(a) and (b).  It must be
presumed that the General Assembly, when it enacted Chapter 807 in 1994, knew that it also has the
authority “to take formal action to give a name to or to rename any road, highway, interstate
highway, bridge, overpass or other public structure . . . ” within this state, as acknowledged in Tenn.
Code Ann. § 3-2-112(a).  

According to the natural and ordinary meaning of the plain language of Tenn. Code Ann.
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§  7-86-127(a), the authority to name public and private roads and streets within their respective
local jurisdictions is exclusively vested in local legislative bodies unless expressly provided
otherwise by law.  The 1994 delegation of this authority was done to facilitate the development of
a uniform system of property addressing for Enhanced 911 service, but that delegation of authority
is expressly limited by the unambiguous language of the statute itself.  Since the General Assembly
has control of public roads, streets, and highways within the State of Tennessee, it has the authority
to rename any public road, street or highway within the territorial boundaries of the state if it
chooses to exercise that authority as provided by Tenn. Code Ann. § 3-2-112(a).  

PAUL G. SUMMERS
Attorney General

                                                            
MICHAEL E. MOORE
Solicitor General

BRUCE M. BUTLER
Assistant Attorney General

Requested by:

The Honorable Kim McMillan
House Majority Leader
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Opinion No. 07-38

Application of E911 Charges to T-1 and PRI Circuits

QUESTION

In accordance with Tenn. Code Ann. § 7-86-108, which authorizes the local Emergency
Communications Board to impose an emergency telephone service charge on all service users to
fund E911 services, how many emergency telephone service charges should be imposed on T-1
circuits capable of transmitting digital signals through 24 separate channels, and on PRI circuits
capable of transmitting through 23 channels?

OPINION

Pursuant to Tenn. Code Ann. §§ 7-86-108 and 7-86-103(7), it is the opinion of this Office
that the E911 board may impose an emergency telephone service charge for each channel in a T-1
or PRI circuit that is capable of conveying an outbound voice telephone call from the service user
to an E911 public safety answering point.  

ANALYSIS

Emergency communications districts are established and operate under the Emergency
Communications District Law  (“the Act”), codified in Tenn Code Ann. §§ 7-86-101, et seq.   The
Act authorizes the E911 district to levy an “emergency telephone service charge” on  telephone
“service users.”  Tenn Code Ann. § 7-86-108(a)(1).   The Act defines “service user” as “any person,
corporation or entity that is provided 911 service.”  Tenn. Code Ann. § 7-86-103(13).  The Act
further defines “911 service” to include:

regular 911 service enhanced universal emergency number service or
enhanced 911 service that is a telephone exchange communications
service whereby a public safety answering point may receive
telephone calls dialed to the telephone number 911. “911 service”
includes lines and may include the equipment necessary for the
answering, transferring and dispatching of public emergency
telephone calls originated by persons within the serving area who dial
911 . . . .
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The term “exchange telephone service” is not defined in the Act.  1

Tennessee Emergency Communications Board Policy 23.  2

Tenn. Code Ann. § 7-86-103(10).   Accordingly, an E911 charge may be assessed on each service
user who is able to reach a public safety answering point by dialing the telephone number 911. 

The Act authorizing the collection of E911 charges from “service users” mandates that the
charges be collected by the telephone “service supplier.”  Tenn. Code Ann. § 7-86-108(d).  The Act
defines “service supplier” as “any person, corporation or entity providing exchange telephone
service to any service user.”   Tenn. Code Ann. § 7-86-103(14).  The Act further outlines that “[n]o1

such service charge shall be imposed upon more than one hundred (100) exchange access facilities
per service user per location.”  Tenn. Code Ann. § 7-86-108(A)(1)(a).  The Act defines “exchange
access facilities” as “all lines, provided by the service supplier for the provision of exchange
telephone service, as defined in existing general subscriber services tariffs filed by the service
supplier with the Tennessee regulatory authority.”  Tenn. Code Ann. § 7-86-103(7).  Thus, it is
evident that the E911 charges are imposed on service users according to the number of “lines” they
are able to utilize.  

Additionally, the Act indicates that the purpose of the E911 charge is to “fund the 911
emergency telephone service.”  Tenn. Code Ann. § 7-86-108(A)(1)(a).  Moreover, the Tennessee
Legislature expressly codified its desire that the E911 charge be levied in a fair and equitable
manner so as to negate any competitive disadvantages, stating: “[a]ny such service charge shall have
uniform application and shall be imposed throughout the entire district to the greatest extent possible
in conformity with the availability of such service within the district.”  Id.  

In sum, the Act allows the E911 district to assess a telephone service charge to all service
users capable of telephoning a public safety answering point.  These charges are collected by the
telephone service supplier on “all lines” capable of “telephone exchange service,” up to 100 lines
per service user per location.  The Legislature expressly declared that the purpose of the E911
charge is to pay for the 911 emergency service, and, with this in mind, the charges are to be applied
uniformly.  Accordingly, the language of the Act mandates that one E911 charge may be assessed
for each “line” with a cap at 100 E911 charges for service users with multiple lines at the same
location.  The Act’s language is relatively straightforward when applied in the context of traditional
analog telephone exchange service, where one line supports one voice-based connection capable of
accessing 911 service.  The more difficult question is how the Act’s one E911 charge per line
mandate should be applied to voice-capable digital signals transmitted through T-1 and PRI circuits.

The Tennessee Emergency Communications Board has adopted a “policy” whereby it
interprets the Act to allow for the collection of one E911 charge for “each of the twenty-four (24)
lines available to the subscriber that can transmit a telephone call” in the case of a T-1 circuit, and
“each of the twenty-three (23) lines used for telephonic purposes” in the case of PRI service.   This2

“policy” has not been adopted as a rule under the Uniform Administrative Procedures Act and thus
lacks the force and effect of a duly-promulgated rule.  It was noted in the request for this Opinion
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While two wires are required as a bare minimum (one talk wire and one receive wire configured to3

complete a circuit), a four-wire conversion, sometimes described as a four-wire access loop, is often used to
transfer digital signals over greater distances.  

The utilization of T-1 and PRI digital transfer protocols assumes that both the service supplier has4

the proper equipment in its central office (CO) and the service user has the proper digital-capable equipment
at its end.  Service users served by a T-1 line or PRI service will have either a channel bank with multiple
attachment points to utilize the channels available to them, or more often some type of computerized system
that automatically manages input devices.  For voice telephone exchange service, it is often a Private Branch
Exchange, or PBX system, that routes calls through to available voice-dedicated channels.  

These exceptions include data transfer over a channel designated for voice traffic utilizing the now5

relatively antiquated dial-up modem.  Because of the higher tariff rates for T-1 and PRI service, it would be
rare indeed to have significant data transfer conducted through a channel designated for voice traffic.  Also,
an increasingly popular exception involves the transfer of voice communication over channels designated for

that at least one local telephone exchange service provider has elected to collect and remit only one
E911 charge for its T-1 circuits and no more than five E911 charges for each ISDN circuit utilizing
a PRI protocol.  Other local service providers are following the Tennessee Emergency
Communication Board’s policy. 

As a prerequisite to determining the number of E911 charges that should be assessed to T-1
and PRI digital transmission pathways pursuant to the Act, it is first necessary to briefly examine
the telecommunications technology involved.  While commonly referred to as a T-1 line, T-1 is
more accurately defined as a voice and data transport system capable of transferring digital
information at 1.455 megabytes per second over 24 dedicated channels, each channel supporting a
transfer rate of 64 kilobytes per second.  Accordingly, a T-1 line is actually a digital signal protocol
that can operate physically through various media, including the same two-wire copper circuit as
analog telephone traffic, or via fiber optics.   PRI, or Primary Rate Interface, is a type of protocol3

commonly used in an Integrated Services Digital Network (ISDN), and operates in a similar manner
to that of T-1 service,  with the exception that PRI service offers 23 channels (B channels) available
for voice and data transfer while one channel (the D channel) is reserved for the system to
communicate with itself.  The advantage of T-1 and PRI protocols over traditional analog telephone
service is the ability to transfer a greatly increased volume of both voice and data traffic over the
same physical infrastructure by utilizing digital technology.  For example, the same two-copper-wire
circuit that would support only one telephone call at a time using an analog protocol could support
24 simultaneous voice telephone calls utilizing a T-1 protocol or 23 voice telephone calls under a
PRI protocol.    Moreover, many service users prefer the T-1 and PRI service primarily because of4

its fast and efficient data transfer capabilities, and often utilize the technology more for this function
than for traditional voice telephone exchange.  

Because of the manner in which the digital signals are routed, the service supplier knows
which channels under T-1 and PRI protocols are tagged for data transfer and which channels are
reserved for voice telephone transmissions.  As a general rule, with only a few exceptions, a T-1 or
PRI circuit is dedicated to either data transfer or voice communication.   While current technology5
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data transfer though Voice Over Internet Protocol, or VOIP, technology.  This technology presents a
particular problem for the collection of E911 charges, and was recently directly addressed by the Tennessee
Legislature, resulting in the amendments to the Act found in 2006 Tenn. Public Acts Chapter 925. 

allows the fractional use of the band-width available through a T-1 or PRI protocol, essentially
allowing multiple service users to divide up the channels of a dedicated T-1 or PRI circuit, each
channel is nonetheless assigned to a particular user and is dedicated to either data transfer or voice
telephone service.  For those channels designated for voice telephone service, three separate options
are available to the end user: one-way outgoing voice calls, one-way incoming voice calls, and two-
way voice calls.  The service provider controls, and therefore knows, the designation of each
channel.  In sum, the service supplier designates and therefore knows for accounting purposes the
following with regard to T-1 and PRI circuits: each channel that is assigned to each individual
service user at a particular location; whether the channel is designated for data transfer or voice
telephone service; and, if the channel is dedicated to voice telephone service, whether it provides
incoming, outgoing, or two-way telephone service. 

As noted above, the Act and the corresponding statutes allow for the collection of one E911
charge per line providing exchange telephone service.  When this mandate is applied to digital
service utilizing T-1 and PRI protocols, the issue is whether the E911 charges should be assessed
based on the number of circuits (also called loops), or the number of digital channels contained in
each circuit.  Furthermore, if the fees are assessed based on the number of digital channels, another
issue is whether these charges should be collected on all channels, or only those capable of
connecting to 911 service.  The resolution of these issues is essentially a matter of statutory
interpretation.  

The primary objective of statutory construction is to ascertain and give effect to the intent
and purpose of the legislature.  Conley v. State, 141 S.W.3d 591 (Tenn. 2004).  When the statutory
language is unambiguous, legislative intent is to be derived from the plain and ordinary meaning of
the statutory language.  State v. Wilson, 132 S.W.3d 340 (Tenn. 2004).  Furthermore, the meaning
of a statute is determined by viewing the statute as a whole and in light of its general purpose.  City
of Lenoir City v. State ex rel. City of Loudon, 571 S.W.2d 297, 299 (Tenn. 1978).  A statute should
not be given a forced construction in an effort to extend the import of the language.  State v. Butler,
980 S.W.2d 359 (Tenn. 1998).  

With these principles in mind, it is necessary to return to the language of the Act as codified
in Title 7, Chapter 86.  An “emergency telephone service charge” may be assessed on “service
users.”  Tenn Code Ann. § 7-86-108(a)(1).  A “service user” is “any . . . entity that is provided 911
service.”  Tenn Code Ann. § 7-86-103(13).  “911 service” is “a telephone exchange communications
service whereby a public safety answering point may receive telephone calls dialed to the telephone
number 911. . . .”  Tenn. Code Ann. § 7-86-103(10).  The plain and ordinary meaning of this
language, viewed in its entirety and with the general purpose of the Act in mind, leads to the
conclusion that the legislature intended that emergency telephone service charges apply only to
voice telephone exchange communication service.  Additionally, this interpretation is also implicit
within the language of the Act upon consideration of the fact that the E911 public safety answering
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points can currently be reached only via voice telephone exchange communication. 

The Act further states that an E911 charge is to be assessed on the first 100 “exchange access
facilities” per service user per location.  Tenn. Code Ann. § 7-86-108(A)(1)(a).  The term “exchange
access facilities” is defined as “all lines, provided by the service supplier for the provision of
exchange telephone service, as defined in existing general subscriber services tariffs filed by the
service supplier with the Tennessee regulatory authority.”  Tenn. Code Ann. § 7-86-103(7).
However, despite the Act’s reference to existing tariffs, the current general subscriber services tariffs
on file with the Tennessee Regulatory Authority do not expressly define “exchange telephone
services.”  Nonetheless, tariffs often define “exchange service” in language such as
“[t]elecommunications service provided for subscribers within a specified geographical area for
local calling and access to toll services.”  In short, the general subscriber services tariffs on file with
the Tennessee Regulatory Authority indicate that “exchange telephone service” means voice
telephone service.  Accordingly, it is the opinion of this Office that the Act does not contemplate
the assessment of E911 changes on lines devoted exclusively to non-voice telephone exchange
service, such as T-1 or PRI channels used solely for data transfer. 

 The ultimate issue with regard to T-1 and PRI protocol circuits is the number of E911
charges  that may be assessed when voice telephone exchange service is provided.  As already noted,
the Act requires the assessment of E911 charges on “service users” capable of reaching “911
Service” via voice telephone exchange service.  Tenn. Code Ann. § 7-86-103(13) and (9).  This
E911 charge is assessed on “all  lines” providing exchange telephone service, see Tenn. Code Ann.
§ 7-86-103(7), on a one-charge-per-line basis up to 100 charges per user per location, see Tenn.
Code Ann. § 7-86-108(A)(1)(a).   Moreover, the purpose of the E911 charge is to “fund the 911
emergency telephone service,” and the funds are to be “used for the operation of the district and for
the purchase of necessary equipment for the district.”  Tenn. Code Ann. § 7-86-108(A)(1)(a) and
(e).  With these purposes in mind, the Tennessee Legislature further mandated that the E911 charge
be levied in an equitable manner, requiring that the “service charge shall have uniform application.”
Tenn. Code Ann § 7-86-108(A)(1)(a).  Based on the plain and ordinary meaning of this language,
viewed in its entirety and considering the general purpose of the Act, it is the opinion of this Office
that the Act requires that one E911 charge be assessed per voice telephone pathway capable of
reaching a public safety answering point by dialing 911, whether it be an analog wire circuit or a
digital signal channel.  

It has been brought to the attention of this Office that at least one local service provider
contends that T-1 and PRI circuits amount to only one line for E911 charge purposes because these
architectures are referred to in the general subscriber services tariffs by language expressed in the
singular, e.g, “a line” or “a path,” as opposed to “lines” or “paths.”  While the Act does indicate that
the E911 charges are to be applied to “all lines” providing “exchange telephone service, as defined
in existing general subscriber tariffs,” see Tenn. Code Ann. § 7-86-103(7), the existing tariffs simply
do not define the terms associated with the digital signal architecture used to convey voice traffic
via T-1 or PRI protocols.  However, a plain and natural reading of the Act’s provisions must take
into account the fact that within the telecommunications industry, multiple communication pathways
are frequently referred to in the singular when bundled together.  For example, a telephone cable
(singular) contains multiple lines (plural); a traditional telephone line (singular) contains multiple
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Federal Communications Commission Order Granting Petition for Rulemaking, Notice of Proposed6

Rulemaking, and Order Granting Interim Partial Waiver, FCC 04-174, released July 19, 2004, at 3 (“July 19,
2004 FCC Order”).  See also 47 C.F.R Part 36, App.-Glossary (defining “Exchange Line” as “[a]
communications channel between a telephone station, PBX or TWX station and the central office which
serves it.”).

July 19, 2004 FCC Order, at 8. 7

July 19, 2004 FCC Order, at 4. 8

See 47 C.F. R. §§ 69.152(l) and 69.104(p).  These rules were adopted in 1997 and 2001 respectively.9

wires (plural); a T-2 line (singular) contains multiple T-1 circuits (plural); and, of most significance
to this issue, a T-1 and PRI “line” (singular) contains multiple channels (plural).  It is a well
established rule of statutory construction that the singular includes the plural and the plural the
singular, except when the contrary intention is clearly manifest in the language interpreted.  See
Tenn. Code Ann. § 1-3-104(c); 2A Sutherland Statutory Construction § 47.34 (6th ed. 2000).
Accordingly, when all of the provisions of the Act are considered as a whole in light of its general
purpose, and when the language contained in the Act and the corresponding statutes is given its plain
and natural meaning, the conclusion is that each separate analog line and each separate digital
channel capable of reaching 911 service should be assessed a separate E911 charge.  Therefore, in
an effort to give effect to the legislative intent behind the Act, the “all lines” for which an E911
charge is assessed, see Tenn. Code Ann. § 7-86-103(7), should be interpreted to include each digital
channel within a T-1 or PRI protocol circuit that supports voice telephone exchange service capable
of obtaining E911 service. 

The instant request relates that at least one local service provider remits only five E911
charges per PRI circuit, apparently because its considers a FCC rule that assesses only five
subscriber line charges per PRI circuit to be analogous to Tennessee’s E911 charge requirements.
Curiously, this same service provider also finds the FCC rules pertaining to subscriber line charges
attributed to T-1 lines not to be analogous to Tennessee’s E911 charge requirements, and therefore
remits only one E911 charge per T-1 circuit.  Consequently, it is appropriate to examine the federal
telecommunications fee structure and corresponding FCC rules.

At the federal level, local exchange carriers are allowed to recover costs for establishing and
maintaining telecommunication lines through several charges collected from end users, including
Subscriber Line Charges (SLC).  The Federal Communications Commission has “long specified that
carriers . . . must assess one SLC ‘per line,’ which is defined to mean per channel.”   However,6

because the Subscriber Line Charges are set in accordance with the FCC’s “long-standing efforts
to align rates with costs,”  the FCC “created exceptions to the general rule that one SLC be assessed7

for each channel of service provided”  and promulgated rules expressly providing that a maximum8

of five SLCs be assessed for circuits used to provide PRI ISDN service.   These exceptions were9

deemed necessary because service provider cost studies at that time revealed that PRI ISDN
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July 19, 2004 FCC Order, at 4.10

Id., at 6.   Recent studies have revealed that the 5:1 ratio may be too generous, as the cost of T-1 and11

PRI circuits is now estimated to be either the same as analog lines, or at a 1.5:1 ratio.  Id. at 8.  Regardless,
the Commission determined that circuits used to provide T-1 service and PRI service are functionally
comparable and therefore have comparable common line costs.  Therefore, adherence to the principle of
aligning pricing rates with costs, as well as the desire to avoid cost disparity harmful to rural carriers that do
not support PRI service, mandated that T-1 and PRI circuits be assessed the same number of SLCs.  Id. at 15-
16.  

Id. at 1-46.  The only exception is that certain carriers, termed competitive eligible12

telecommunications carriers by the FCC, are not subject to the waiver order and must continue to use the old
assessment method of 24 charges per channel for T-1 service.  Id. at 44.  See also 47 C.F.R. § 54.307.  

common line costs were approximately five times that of analog common line costs.   More recent10

cost studies have determined that T-1 services are provided in the same manner as PRI ISDN
services, and therefore have the same costs.   Accordingly, the FCC has issued an order granting11

a waiver of the current rules to allow T-1 service also to be assessed SLCs at the same rate of five
per channel as PRI circuits, and has issued a notice of proposed rulemaking that would expressly
promulgate the rule that PRI and T-1 circuits be assessed the same number of SLCs.    12

The key principles that can be gleaned from an examination of the FCC’s treatment of
Subscriber Line Charges are twofold: (1) as a general rule, “line” is to be interpreted as “channel”
when dealing with digital T-1 and PRI ISDN service, and (2) federal Subscriber Line Charges are
tied to the actual common line costs, and not to the volume of calls capable of being transmitted
through the various lines or channels.  Accordingly, the FCC’s interpretation of “lines” as
synonymous with digital “channels” supports the conclusions of this Opinion.  Furthermore, the
rationale behind the FCC rules on SLCs also clearly distinguishes its cost-based charge structure
from the Tennessee E911 district’s volume-based charge structure.  The FCC currently allows only
five SLCs per T-1 and PRI circuits because existing cost studies show that these digital circuits cost
no more than five times that of analog circuits.  However, there is no dispute that PRI and T-1
circuits are capable of handling up to 23 and 24 times more voice telephone exchange traffic,
respectively, than a traditional analog line.  Therefore, because the E911 charge is based on the
number of lines capable of reaching 911 service — and not on the cost of those lines — there is no
rational or objective basis to assess fewer E911 charges than actual digital channels capable of
obtaining and using 911 service.  
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In conclusion, Tenn. Code Ann. § 7-86-108 authorizes an emergency communications
district to impose a “telephone service charge” to all “service users” to fund 911 emergency
telephone service.  Pursuant to Tenn. Code Ann. § 7-86-103 (7), this charge is assessed on “all lines”
that provide “exchange telephone service.”  Based on the foregoing analysis, “all lines” would
include all digital channels in a T-1 or PRI circuit that transmit voice telephone exchange calls
capable of connecting to 911 service.  In a T-1 circuit, this would include a separate E911 charge
on up to 24 channels per circuit, and in a PRI circuit, up to 23 channels.  The applicable statutes do
not contemplate assessing E911 charges on channels dedicated exclusively to data transfer or
incoming-only voice telephone exchange service.  However, every digital channel in a T-1 or PRI
circuit that transmits voice telephone exchange traffic capable of reaching 911 service, whether two-
way or one-way outbound service, is subject to an E-911 charge.    
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Opinion No. 07-128

Use of Emergency Communications District Funds for Purposes Other Than 911

QUESTIONS

1. Is it a permissible use of funds for an Emergency Communications District (ECD)
to advertise or educate citizens as to the use of phone services other than 911?

2. If not, is it permissible for an ECD to enter into an inter-local agreement with a local
governing body to support a county effort to educate citizens on the existence of and use of 543-
NEED or 311?

OPINIONS

1. No. The statute does not authorize ECDs to use their funds to promote phone services
other than 911.

2. No. The statute does not authorize such an interlocal agreement.

ANALYSIS

1. Under the Emergency Communications District Law, Tenn. Code Ann. §§ 7-86-101,
et seq. (the “Act”),  a county or municipality may create an emergency communications district by
resolution or ordinance. Tenn. Code Ann. § 7-86-103(1) and -104. The Act’s purpose is to “provide
a simplified means of securing emergency services, which will result in saving of life, a reduction
in the destruction of property, quicker apprehension of criminals and, ultimately, the saving of
money.” Tenn. Code Ann. § 7-86-102(a). An ECD is the operating body established to implement
and maintain this emergency notification system (911). See Tenn. Code Ann. §§ 7-86-104 and -105.

 The Act permits use of an ECD’s funds exclusively in the operation of the ECD. The Act
is consistent on this requirement. Tenn. Code Ann. § 7-86-102(d) clearly states that all “funds [of
the emergency district] from all sources shall be used exclusively in the operation of the emergency
communications district.” See also Tenn. Code Ann. §§ 7-86-108(a)(1)(C) (funds to be used for
purposes described in § 7-86-303, viz. “the provision of 911 service”); 7-86-108(e) (revenues to be
used for the operation of the district and for purchase of necessary equipment). It is clear from
reading the Act as a whole that emergency communications means a 911 services system. Other
public assistance numbers are not mentioned in the Act.
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 Available at the TECB website, http://www.state.tn.us/commerce/911. The policy reads as follows:1

“Effective August 1, 2004, all agreements or arrangements between an emergency communications
district and another governmental entity in which facilities, resources and/or income of any kind are
shared, contributed or obtained shall be memorialized in written interlocal agreements and adopted
by the board of directors of the local emergency communications district before the implementation
of such an agreement.”

2. Both the Act and a policy of the Tennessee Emergency Communications Board
(TECB)  authorize interlocal agreements. Tenn. Code Ann. § 7-86-105(b)(6) and TECB Policy No.
5.  The Act authorizes two or more counties, cities or existing emergency communications districts1

to consolidate their operations to create a joint emergency communications district under an
interlocal agreement. Tenn. Code Ann. § 7-86-105(b)(6). The statute does not refer to any other
possible use of interlocal agreements. The authorization is intended to encourage consolidation “to
provide the best possible technology and service to all areas of the state in the most economical and
efficient manner possible.” Id. The TECB’s Policy Number 5 is a general requirement that interlocal
agreements be in writing. The Policy does not provide a supplemental source of authority to enter
into interlocal agreements for purposes other than those specified in Tenn. Code Ann. § 7-86-
105(b)(6).
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Opinion No. 08-30

Sheriff’s Dispatcher Funded by Emergency Communications District Serving as District Director

QUESTION

The Clay County Sheriff hires emergency communications dispatchers, who work in his
office.  Each year, the county receives an E-911 Rural Dispatcher Assistance Grant.  The
communications district transfers this grant to the county, and the grant funds part of the dispatchers’
salaries.  May a sheriff’s employee who serves as a dispatcher legally serve as a member of the
emergency communications district board?

OPINION

Since the individual is an employee of the sheriff’s office, and not of the district, this
situation would not violate Tenn. Code Ann. § 7-86-105(i).  So long as the board’s award of the
grant agreement does not control the terms of employment between the dispatcher and the sheriff’s
office, the director has no prohibited direct conflict of interest in that contract in violation of Tenn.
Code Ann. § 12-4-101(a).  The board director has an indirect interest in the employment contract
that must be disclosed under section (b) of Tenn. Code Ann. § 12-4-101.

ANALYSIS

This opinion concerns whether a sheriff’s employee may legally serve as a member of the
county emergency communications district board of directors under the following circumstances.
The request states that the Clay County Sheriff hires emergency communications dispatchers, who
work in his office.  Each year, the county receives an E-911 Rural Dispatcher Assistance Grant.  The
communications district transfers this grant to the county, and the grant funds part of the dispatchers’
salaries. 

Emergency communications districts are established and operate under Tenn. Code Ann. §§
7-86-101, et seq.  Tenn. Code Ann. § 7-86-105 provides for the membership and duties of the board
of directors of an emergency communications district.  Tenn. Code Ann. § 7-86-105(i) provides that
“[n]o member of the board of directors shall be an employee of the emergency communications
district.”  Based on the facts presented, the dispatcher is not an employee of the emergency
communications district, but of the sheriff’s office.  The dispatcher’s service as a director of the
district, therefore, would not violate Tenn. Code Ann. § 7-86-105(i).
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This arrangement must also be analyzed under Tenn. Code Ann. § 12-4-101, the general
statute on conflicts of interest. This statute pertains to contracts.  Under subsection (a)(1) of the
statute, a public official may not be directly interested in a contract the official has a duty to vote for,
let out, overlook, or superintend.  Under subsection (b), a public official must disclose any indirect
interest in such contracts.  The statute provides in relevant part:

It is unlawful for any officer, committee member, director, or other person whose
duty it is to vote for, let out, overlook, or in any manner to superintend any work or
any contract in which any municipal corporation, county, state, development district,
utility district, human resource agency, or other political subdivision created by
statute shall or may be interested, to be directly interested in any such contract.
“Directly interested” means any contract with the official personally or with any
business in which the official is the sole proprietor, a partner, or the person having
the controlling interest.  “Controlling interest” includes the individual with the
ownership or control of the largest number of outstanding shares owned by any
single individual or corporation.  The provisions of this subdivision (a)(1) shall not
be construed to prohibit any officer, committeeperson, director, or any person, other
than a member of a local governing body of a county or municipality, from voting
on the budget, appropriation resolution, or tax rate resolution, or amendments
thereto, unless the vote is on a specific amendment to the budget or a specific
appropriation or resolution in which such person is directly interested.

Tenn. Code Ann. § 12-4-101(a)(1) (emphasis added).  A person who becomes unlawfully interested
in a contract under this statute must forfeit all pay and compensation for the contract.  Tenn. Code
Ann. § 12-4-102.  Further, the person must be dismissed from office and remain ineligible for the
same or a similar position for ten years.  Id.

Section 12-4-101 prohibits officials from being directly interested in a contract that they have
a duty to award or supervise.  An individual is “directly interested” in a contract only if the contract
is with that individual personally or with a business in which the individual owns the controlling
interest.  This office has taken the view that those who vote on budgets and appropriations
superintend the contracts paid for by those budgets and appropriations.  Op. Tenn. Att’y Gen. 98-188
(October 2, 1998).  But, while the grant transfer funds part of the dispatcher’s employment contract
with the sheriff, based on the facts presented, the board has no other authority to supervise the
contract or to specify its terms.  So long as the board’s award of the grant agreement does not control
the terms of employment between the dispatcher and the sheriff’s office, therefore, the director has
no prohibited direct conflict of interest in that contract in violation of Tenn. Code Ann. § 12-4-101.

Under Tenn. Code Ann. § 12-4-101(b), an official must disclose his or her interest in a
contract in which he or she is indirectly interested.  The term “indirectly interested” means any
contract in which the officer is interested but not directly so.  Tenn. Code Ann. § 12-4-101(b).
Under 
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this statute, the board director has an indirect interest in the employment contract that must be
disclosed. 
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Maintenance of Effort: State Grants for Libraries and Emergency Communications Boards       
 

QUESTIONS 

            1.          Is the Tennessee 911 Communications Board authorized to impose a 

“maintenance of effort” condition on financial aid and other benefits conferred on local 911 

emergency communications boards? 

  

            2.          Is the Secretary of State authorized to impose a “maintenance of effort” condition 

on a county participating in the State’s multi-county regional library program under Tenn. Code 

Ann. §§ 10-5-101, et seq.? 

OPINIONS 

1. We think a court would conclude that the Board may consider the county’s 

commitment to maintain support of a district when considering the district’s application for 

financial aid under Tenn. Code Ann. § 7-86-306(a)(11). Similarly, we think a court would 

conclude that the Board may reasonably consider a county’s commitment to maintain funding for 

an emergency communications district when considering whether to approve higher rates for that 

district under Tenn. Code Ann. § 7-86-306(a)(12).   

2. The Secretary of State is authorized to impose this requirement as a condition for 

local libraries to remain part of the state regional library system.  The Secretary is generally 

authorized to set minimum appropriation requirements for counties electing to be part of the 

regional library system under Tenn. Code Ann. § 10-5-101.  The requirement ensures that local 

funds will “supplement” the funds the library will receive from state and federal resources as 

contemplated under Tenn. Code Ann. § 10-5-104(a).   

ANALYSIS 

1. Maintenance of Effort Requirement for Emergency Communications Boards 

 This opinion addresses the authority of two different state agencies to impose a 

“maintenance of effort” condition on the availability of state aid to local governments.  The 

request does not define the term “maintenance of effort.”  This opinion will assume the term 
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means that a local legislative body must provide local funding for an activity at the same level as 

the previous fiscal year as a condition for further state grants or other aid supporting that activity.   

This requirement ensures that state aid will supplement funding for the activity, rather than 

simply replace local funding. 

 The first question concerns the authority of the Tennessee Emergency Communications 

Board (the “Board”).  The Board is established and operates under Tenn. Code Ann. §§ 7-86-

301, et seq.  The Board was established for the purpose of assisting emergency communications 

district boards of directors in the area of management, operations, and accountability.  Tenn. 

Code Ann. § 7-86-302(a).  The Board is authorized to exercise its powers and duties relative to 

all local emergency communications districts established pursuant to Tenn. Code Ann. §§ 7-86-

101, et seq., as well as those created under private acts.  Id.  This statutory scheme authorizes a 

city council or county commission to create an emergency communications district within all or 

part of the boundaries of the city or county.  Voters within the boundaries of the proposed district 

must approve its creation.  Tenn. Code Ann. § 7-86-104.  A local emergency communications 

district may charge for services as authorized by the statute, but it may not levy or collect taxes.  

Tenn. Code Ann. § 7-86-106.  Tenn. Code Ann. § 7-86-109 provides: 

In order to provide additional funding for the district and the service, the 

governing body of the district may receive funds from federal, state and local 

government sources, as well as funds from private sources, including funds from 

the issuance of bonds, and may expend such funds for the purposes of this part.  

Any legislative body of a municipality or county creating a district under the 

terms of this chapter may appropriate funds to the district to assist in the 

establishment, operations and maintenance of such district. 

Under Tenn. Code Ann. § 7-86-306(a)(11), the state Board has authority to: 

Respond to requests from emergency communications districts, commercial 

mobile radio service (CMRS) providers or other parties and subject to availability 

of funds, review and approve requests for reimbursements for expenditures or 

payment of obligations incurred to implement, operate, maintain, or enhance 

statewide wireless enhanced 911 service in conformance with any rules or orders 

of the FCC, and other federal and state requirements that pertain to wireless 

enhanced 911 service. 

We think a court would conclude that the Board may consider the county’s commitment to 

maintain support of a district when considering the district’s application for financial aid under 

this statute.  The “maintenance of effort” requirement ensures that the aid will fund improved 

service, rather than replace county funding. 

 The Board is also authorized to raise emergency telephone service charges of a local 

emergency communications district.  Tenn. Code Ann. § 7-86-306(a)(12).  This statute provides: 
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In order to effectuate the purposes of this part, the board has the power and authority to: 

* * * * 

Raise the emergency telephone service charge rates of an individual emergency 

communications district up to the maximum established in § 7-86-108(a)(2)(A); 

provided, that the district meets financial and operational criteria established by 

the board in consultation with the comptroller of the treasury[.] 

(Emphasis added).  The Board addresses rate increases under this statute in its amended Policy 

14.  Under this Policy, an emergency communications district requesting an initial increase must 

submit an application to the Board.  Paragraph 7 of Policy 14 provides: 

7. In the application packet, the ECD [emergency communications district] 

shall include an interlocal agreement with each local governmental entity that 

contributes facilities, resources and/or income of any kind to the ECD or receives 

such from the ECD, in which such entity agrees that in exchange for the added 

or continued service that will be facilitated by the Emergency Communications 

Board’s approval of an increase to the emergency telephone service charge 

within the ECD, the local governmental entity will not decrease its contribution 

to the ECD below the maximum amount it contributed during the prior fiscal 

year;  

(Emphasis added).  This provision is footnoted as follows: 

This requirement is evidentiary.  The fact that a district is unable to obtain such an 

agreement will be considered as part of the rate increase information, but will not, 

in and of itself, preclude a district from receiving a rate increase, so long as the 

district provides evidence of its attempt to comply with this requirement. 

Every three years following the Board’s decision to increase rates, the emergency 

communications district must file a report that includes a current copy of applicable interlocal 

agreements.  Policy 14, Paragraph 16.6.  We think a court would conclude that the Board may 

reasonably consider a county’s commitment to maintain funding for an emergency 

communications district when considering whether to approve higher rates for that district under 

Tenn. Code Ann. § 7-86-306(a)(12).  Maintenance of county support ensures that the increased 

rates will fund improvements in district service, rather than replace county funding. 

 2. Maintenance of Effort by County in Regional Library Program 

 The second question is whether a county may be required to support its library at a 

minimal level as a condition for receiving state library grants.  Tenn. Code Ann. §§ 10-1-101, et 

seq., authorize the Secretary of State, acting through the Division of Public Libraries and 

Archives, to collect library materials, distribute state publications, and encourage library 
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development throughout the state.  Tenn. Code Ann. § 10-1-104.  Tenn. Code Ann. §§ 10-5-101, 

et seq., govern the creation of regional library boards.  Tenn. Code Ann. § 10-5-101 provides in 

relevant part: 

Two (2) or more counties that have qualified for participation in the state’s multi-

county regional library program and that have been recognized as a region by the 

secretary of state and have made the minimum local appropriation of funds that 

may now or hereafter be required by the secretary of state, are empowered and 

authorized to execute contracts with each other to create a regional library board 

to assist the secretary of state, acting through the division of public libraries and 

archives, in administering and controlling the regional library services within the 

region. 

(Emphasis added).  Cities within the county may participate in the regional library services after 

the governing body of a county authorizes participation, and so long as the county participates.  

Id.  Tenn. Code Ann. § 10-5-104(a) provides: 

The county legislative bodies and municipal governing bodies of counties and 

cities which have signed agreements for regional library services are authorized to 

make available to the secretary of state, acting through the division of public 

libraries and archives, such funds as may be deemed necessary to supplement the 

funds received by the regional library through state and federal resources.  

Such funds shall be expended only for the library service for which the county or 

city agreed in writing and for no other purpose. 

(Emphasis added).  Thus, local libraries that are part of the regional library system receive funds 

from state and federal sources.  The Secretary of State, acting through the Division of the 

Tennessee State Library and Archives, requires local governments where local libraries are part 

of the regional library system to sign an annual Public Library Maintenance of Effort Agreement.  

The first paragraph of an example agreement states: 

The Office of the Secretary of State, Tennessee State Library and Archives, 

Regional Office is hereby notified that public funds were appropriated and 

expended in the fiscal year just completed.  This amount will be matched or 

exceeded during the current fiscal year. 

 The Secretary of State is authorized to impose this requirement as a condition for local 

libraries to remain part of the state regional library system.  The Secretary is generally authorized 

to set minimum appropriation requirements for counties electing to be part of the regional library 

system under Tenn. Code Ann. § 10-5-101.  The requirement ensures that local funds will 

“supplement” the funds the library will receive from state and federal resources as contemplated 

under Tenn. Code Ann. § 10-5-104(a).   
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Removal of Members of the Board of Directors of an Emergency Communications District   
 

QUESTION 
 

Whether the provisions of state law supersede a county policy relating to attendance 
requirements of members of county boards and prohibit the removal of 911 board members 
except as authorized by state law. 

 
OPINION 

 
 A county policy relating to attendance of members of county boards does not apply to the 
board of directors of an emergency communications district because the board of directors is not 
a county board.  Pursuant to Tenn. Code Ann. § 7-86-106, an emergency communications district 
is an independent “municipality” or public corporation, not an arm of the county.  Furthermore, 
Tenn. Code Ann. § 7-86-314 provides the exclusive grounds and procedures for removal of 
members of the board of directors of an emergency communications district and thus prohibits 
the removal of board members except as authorized by that section.  
 

ANALYSIS 
 

 This Office is informed that the Bedford County Commission has approved a policy that 
authorizes the removal of any member of a county board if that board member misses three 
meetings during a term, regardless of whether the absences are excused, and regardless of 
whether the absences are consecutive.  The County Mayor seeks to remove members of the 
Board of Directors (“the Board”) of the County Emergency Communications District (“the 
District”) who have missed three or more meetings.  Minutes of the Board’s meetings reflect that 
member absences were excused and that the absences were not consecutive.  We are asked 
whether state law supersedes the county’s policy relating to attendance requirements of county 
boards and whether state law prohibits the removal of members of the Board except as 
authorized by state law. 
 

Tenn. Code Ann. § 7-86-104(a) authorizes the legislative body of any county, by 
resolution, to create an emergency communications district within all or part of the boundaries of 
such county.  Prior to the establishment of such district, Tenn. Code Ann. § 7-86-104(b) requires 
the county legislative body, by resolution, to request the county election commission to submit to 
the voters within the boundaries of a proposed emergency communications district the question 
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of creating such district in an election to be held pursuant to Tenn. Code Ann. § 2-3-204.  Tenn. 
Code Ann. § 7-86-105(b) provides that an emergency communications district shall have a board 
of directors of no fewer than seven nor more than nine members to govern the affairs of the 
district.  The board of directors is appointed by the county mayor, subject to confirmation by the 
county legislative body.  The members serve for a term of four years.  See Tenn. Code Ann. § 7-
86-105(c).  Once created, the emergency communications district “shall be a ‘municipality’ or 
public corporation in perpetuity under its corporate name, and the district shall in that name be a 
body politic and corporate with power of perpetual succession, but without any power to levy or 
collect taxes.”  Tenn. Code Ann. § 7-86-106.   

 
Tenn. Code Ann. § 7-86-314 governs the removal of members of the board of directors of 

an emergency communications district.   Tenn. Code Ann. § 7-86-314(a) provides that a board 
member may be removed if he or she has three or more consecutive unexcused absences from 
meetings.  Tenn. Code Ann. § 7-86-314(b) provides that a board member may also be removed if 
he or she refuses to carry out either the provisions of the Emergency Communications District 
Law or an order of the board.  Tenn. Code Ann. § 7-86-314(c) provides that a board member 
may also be removed if he or she knowingly or willfully neglects to perform the duties of such 
office.  If one or more of these grounds for removal exists, the process by which a board member 
may be removed is by order of the chancery court in the jurisdiction in which the emergency 
communications district operates, upon petition by either the board or a county or city governing 
body in the service area of such district.  See Tenn. Code Ann. § 7-86-314(a)-(c). 

 
The issue that we are asked to address in this opinion is whether state law allows Bedford 

County to apply a policy authorizing the removal of any member of a county board if that board 
member misses three meetings during a term (regardless of whether the member’s absences are 
excused or consecutive) to members of the Board of Directors of the County Emergency 
Communications District.  It is our opinion that Bedford County’s attendance policy does not 
apply to members of the Board because the Board is not a county board.  Pursuant to Tenn. Code 
Ann. § 7-86-106, the District is an independent “municipality” or public corporation, not an arm 
of the county.  Because the members of the Board are not members of a county board, the county 
does not have authority to apply its attendance policy to them.  The mere fact that the county 
mayor appoints and the county commission confirms the members of the Board does not make 
the Board a county board, particularly in the context of a clear statutory declaration that the 
Board constitutes a municipality or public corporation in its own name. 

 
Additionally, the county’s attendance policy and removal procedures are in conflict with 

Tenn. Code Ann. § 7-86-314.  It has long been held that local government rules which are “in 
conflict with and repugnant to a State law of a general character and state-wide application are 
universally held to be invalid.”  Southern Ry. Co. v. City of Knoxville, 442 S.W.2d 619, 621 
(Tenn. 1968).  A local government may not enact a rule “which ignores the State's own 
regulatory acts, or deny rights granted by the State or grant rights denied by the State and thus in 
effect nullify the State law.”  State ex rel. Beasley v. Mayor and Aldermen of Town of 
Fayetteville, 268 S.W.2d 330, 334 (Tenn.1954).  If a local government rule is in conflict with the 
general law of the state, it is an unconstitutional violation of Art. 11, § 8 of the Tennessee 
Constitution, which forbids the powers of a corporation from being increased by special laws.  
See Smith Amusement Co. v. Mayor & Bd. of Commissioners, 330 S.W.2d 320 (Tenn. 1959).  
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The county’s attendance policy, if applied to members of the Board of Directors of the County 
Emergency Communications District, would conflict with Tenn. Code Ann. § 7-86-314 by 
countermanding provisions and procedures that Tenn. Code Ann. § 7-86-314 establishes.  Tenn. 
Code Ann. § 7-86-314 provides that a Board member is subject to removal if he or she has three 
or more consecutive unexcused absences from meetings.  The county’s policy would subject a 
Board member to removal for three or more absences, regardless of whether the absences were 
excused or consecutive.  Moreover, Tenn. Code Ann. § 7-86-314 provides that Board members 
are to be removed “by order of the chancery court . . . upon petition by either the board, or a 
county or city governing body in the service area of such district.”  Under the purported county 
policy, Board members would be subject to removal by the county mayor, without an order of 
the chancery court.  Such a policy conflicts with Tenn. Code Ann. § 7-86-314 and thus cannot be 
applied to remove members of the Board of Directors of the County Emergency 
Communications District. 
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Opinion No. 13-43 

Emergency Telephone Charges on Wireless Phone Service 

QUESTIONS 

1. Does a wireless cell phone service plan that has a flat fee due each month prior to use 
but does not have an associated amount of dollars or minutes which decline with use (also known 
as an unlimited prepaid plan) satisfy the requirements of Tenn. Code Ann. § 7-86-128(a)(5) for 
"prepaid wireless emergency telephone service"? 

2. If such a wireless service plan does not qualify as "prepaid wireless emergency 
telephone service" pursuant to Tenn. Code Ann. § 7-86-128, should those plans carry the 
statewide 911 service charge set pursuant to Tenn. Code Ann.§ 7-86-108(a)(l)(B)(i)(a)? 

OPINIONS 

1. No, a wireless cell phone service plan for which a flat fee is charged each month 
before use but which is not "sold in predetermined units or dollars of which the number declines 
with use in a known amount" does not satisfy the requirements of Tenn. Code Ann.§ 7-86-128. 

2. Yes, a plan of this type should carry the statewide 911 service charge of $1.00 set 
pursuant to Tenn. Code Ann. § 7-86-108(a)(l)(B)(i)(a). 

ANALYSIS 

All "commercial mobile radio service" subscribers and users in Tem1essee are required to 
pay an emergency telephone service charge at a flat statewide rate, which is set by the Tennessee 
Emergency Communications Board. Tenn. Code Ann. § 7-86-108(a)(l)(B)(i). This statute 
specifically provides as follows: 

Effective April 1, 1999, commercial mobile radio service (CMRS) 
subscribers and users shall be subject to the emergency telephone service 
charge, a t1at statewide rate, not to exceed the business classification rate 
established in subdivision (a)(2)(A). The specific amount of such 
emergency telephone service charge, and any subsequent increase in such 
charge, shall be determined by the board, but must be ratified by a joint 
resolution of the general assembly prior to implementation. 
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Tenn. Code Ann. § 7-86-1 08(a)(l )(B)(i)(a). The Emergency Communications Board has advised 
this Office that the statewide rate is currently set at $1.00. 

A separate "prepaid wireless emergency telephone service charge" for the purchase of 
"prepaid wireless telecommunications service" is established by Tenn. Code Ann. § 7-86-128. 
The term "prepaid wireless telecommunications service" means 

a wireless telecommunications service that allows a caller to dial 911 to 
access the 911 system, which service must be paid for in advance and is 
sold in predetermined units or dollars of which the number declines with 
use in a known amount; 

Tenn. Code Ann. § 7-86-128(a)(5) (emphasis added) . A statewide prepaid wireless emergency 
telephone service charge is imposed in place of the emergency telephone service charge 
contained in Tenn. Code Ann.§ 7-86-108(a)(1)(B)(i) as follows: 

A statewide prepaid wireless emergency telephone charge of fifty­
three cents (53¢), or an adjusted amount as provided in subdivision (b)(6), 
shall be imposed on each retail transaction in lieu of the charge imposed 
pursuant to§ 7-86-108. 

Tenn. Code Ann.§ 7-86-128(b)(l)(A). The seller may elect not to apply this charge if a minimal 
amount of prepaid wireless telecommunications service is sold, minimal meaning ten minutes or 
less or five dollars or less. Tenn. Code Ann.§ 7-86-128(b)(1)(B). 

A prepaid wireless telecommunications service plan that requires a monthly payment 
before use but provides an unlimited number of minutes does not qualify for the charge of fifty­
three cents established by Tenn. Code Ann.§ 7-86-128(b)(l)(A), since the service available does 
not decline with use and the fee must be paid every month in full even if the phone is not used at 
all. In contrast, some wireless phone service is offered for a one-time payment in a specific 
dollar amount, with such payment entitling the user to a fixed amount of phone time. The usage 
available then declines, measured either in terms of the dollar amount or the number of minutes 
remaining, as a result of the user's using the phone; thus, the remaining available units "decline 
with use." This is the only type of service that fits the definition of "[p ]repaid wireless 
emergency telephone service" in Tenn. Code Ann. § 7-86-128(a)(5), and thus it is the only type 
of service to which the telephone service charge in § 7 -86-128(b )( 1 )(A) applies. See Rich v. 
Tennessee Bd. of Medical Examiners, 350 S.W.3d 919, 926 (Tenn. 2011) (quoting State v. 
Flemming, 19 S.W.3d 195, 197 (Tenn. 2000)) (explaining that courts will examine "the natural 
and ordinary meaning of the statutory language within the context of the entire statute without 
any forced or subtle construction that would extend or limit the statute's meaning"). 

In summary, the lower charge established in Tenn. Code Ann. § 7-86-128(b)(l)(A), 
which imposes a fifty-three cent charge "in lieu of the charge imposed pursuant to § 7-86-1 08," 
applies only ifthe conditions stated in§ 7-86-128(a)(5) are met. This structure thus requires that 
the charge for emergency telephone service imposed under Tenn. Code Ann. § 7-86-108 
continues to apply to other types of service plans. Those plans would presumably be ones that do 
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not have an associated dollar or minute amount that "declines with use ." Applying the lower 
charge to plans in which a flat fee is required and in which no gradual reduction in available use 
occurs would improperly substitute the exception established under Tenn. Code Ann. § 7-86-
128(b)(l)(A) for the default charge set under Tenn. Code Ann. § 7-86-108(a)(l)(B)(i)(a). 
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Locally Collected 911 Fee for Wireline and Non-Wireline Telephones                                            
 

QUESTION 

Is there any legal impediment to changing the 911 funding model to authorize emergency 
communications districts (“ECDs”) to collect the 911 service charge locally and at the current 
landline rates on both landline and all non-wireline telecommunications service capable of 
connecting a person dialing or entering the digits 911, with the single exception of cell-phone 
service? 

OPINION 

 No.  No such impediment exists in federal or Tennessee law. 

ANALYSIS 

 The request provides the following background: 

 Under the current funding model, the 911 fees on landlines and 
non-wireline telecommunications service differ.  The law authorizes each of the 
State’s 100 emergency communications districts (ECDs) to collect a 911 service 
charge on landlines.  The current 911 fees on landlines range up to a maximum of 
$1.50 for each residential line and $3.00 for each business line up to a maximum 
of 100 lines per location.  In contrast, the Tennessee Emergency Communications 
Board (TECB) collects the 911 fee on all non-wireline telecommunications 
service capable of connecting a person using or dialing the digits 911 to a 911 call 
center.  The non-wireline fee is $1.00 per user or subscriber per month. 

The request then proposes the following method of funding: 

The per line charge would be replaced by a per number charge up to a maximum 
of 100 numbers per business location for non-wireline telecommunications 
service.  In short, the ECDs would collect 911 fees on all telecommunications 
service, both wireline and non-wireline, except cell phone service which would 
continue to be remitted to the TECB. 
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 Currently, an ECD may impose “an emergency telephone service charge in an amount not 
to exceed sixty-five cents (65¢) per month for residence-classification service users, and not to 
exceed two dollars ($2.00) per month for business-classification service users.”  Tenn. Code 
Ann. § 7-86-108(a)(1)(A).  An ECD may also “submit to the people of the district the question of 
whether to increase the emergency telephone service charge”; any such increase shall not exceed 
$1.50 per month for residence-classification service users and $3.00 per month for business-
classification service users.  Tenn. Code Ann. § 7-86-108(a)(2)(A).  Those charges are, in effect, 
imposed only on users of wireline telephone service. 

 As to non-wireline service, Tenn. Code Ann. § 7-86-108(a)(1)(B)(i)(a) provides for “a 
flat statewide rate, not to exceed the business classification rate established in subdivision 
(a)(2)(A).”  This statewide rate is set by the TECB, and the charge is paid to the TECB.  Tenn. 
Code Ann. § 7-86-108(a)(1)(B)(i)(a) and (b).  “Effective July 1, 2006,” the statewide rate applies 
“to all subscribers and users of non-wireline service, to the extent such application is not 
inconsistent with the orders, rules and regulations of the federal communications commission.”  
Tenn. Code Ann. § 7-86-108(a)(1)(B)(vi).  Under Tenn. Code Ann. § 7-86-103(11),  

“[n]on-wireline service” means any service provided by any person, corporation 
or entity, other than a service supplier as defined in this part, that connects a user 
dialing or entering the digits 911 to a PSAP, including, but not limited to, 
commercial mobile radio service [“CMRS”] and IP-enabled services. 
 

And, under Tenn. Code Ann. § 7-86-103(9), 
 
“IP-enabled services” means services and applications making use of Internet 
protocol (IP) including, but not limited to, voice over IP and other services and 
applications provided through wireline, cable, wireless, and satellite facilities, and 
any other facility that may be provided in the future through platforms that may 
not be deployable at present, that are capable of connecting users dialing or 
entering the digits 911 to public safety answering points (PSAPs). 
 

“Non-wireline service,” therefore, consists at a minimum of both CMRS and IP-enabled service, 
which is also called “voice over Internet protocol” or “VOIP” service. 
 

The separation of 911 charges into charges imposed on landline subscribers and collected 
locally by ECDs and charges imposed on “non-wireline service” subscribers and collected by the 
TECB results merely from the General Assembly’s decision to fund 911 service in this manner, 
and not from any known legal or other requirement.  Federal law states that “[i]t shall be the duty 
of each IP-enabled voice service provider to provide 9-1-1 service and enhanced 9-1-1 service.”  
47 U.S.C. § 615a-1.  That statute further provides: 
 

Nothing in this Act,1 the Communications Act of 1934 (47 U.S.C. 151 et seq.), 
the New and Emerging Technologies 911 Improvement Act of 2008, or any 
Commission regulation or order shall prevent the imposition and collection of a 

                                                           
1 The Wireless Communications and Public Safety Act of 1999, Pub. L. 106-81. 
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fee or charge applicable to commercial mobile services or IP-enabled voice 
services specifically designated by a State, political subdivision thereof, Indian 
tribe, or village or regional corporation serving a region established pursuant to 
the Alaska Native Claims Settlement Act, as amended (85 Stat. 688) for the 
support or implementation of 9-1-1 or enhanced 9-1-1 services, provided that the 
fee or charge is obligated or expended only in support of 9-1-1 and enhanced 9-1-
1 services, or enhancements of such services, as specified in the provision of State 
or local law adopting the fee or charge. For each class of subscribers to IP-enabled 
voice services, the fee or charge may not exceed the amount of any such fee or 
charge applicable to the same class of subscribers to telecommunications services.  

 
47 U.S.C. § 615a-1(f)(1).  Federal law, therefore, expressly preserves the ability of both state and 
local governments to impose 911 charges on IP-enabled subscribers, subject to the requirement 
that such charges be used exclusively for 911 operations and not discriminate within any 
particular class of subscribers.  Some states have structured their funding models so that 911 
charges on IP-enabled services are collected locally.  See, e.g., Colo. Rev. Stat. Ann. § 29-11-
102(2)(a); Okla. Stat. Ann. tit. 63, § 2853; 35 Pa. Cons. Stat. Ann. § 5311.14; W. Va. Code § 7-
1-3cc(b).  Accordingly, nothing would prevent the General Assembly from restricting the funding 
mechanism in Tenn. Code Ann. § 7-86-108 to allow for local collection of 911 charges on IP-
enabled subscribers. 
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OPINION NO.U89-16 

Emergency Colplaunication Districts 

QUESTIONS 

(1) May an emergency communication district use monies 
collected from the five percent (5%) tariff rate under T.C.A. 
g 7-86-108(a) to fund not only a public safety answering point, 
but also for radio dispatching of emergency calls to include 
salaries and all equipment necessary to do the radio 
dispatching? 

(2) If the emergency communication district can do 
radio dispatching, who has the power to authorize this function 
within a county or municipality? 

(3) Is it permissible for a county or municipality to 
supplement funding to provide a radio dispatch should the 
emergency communication district not have these funds.available? 

(4) If there is an emergency communication district 
established, where does the responsibility lie in regard to 
dispatching all emergency calls county-wide? 

OPINIONS 

(1) It is the opinion of this Office that an emergency 
communication district may use monies collected from the five 
percent (5%) tariff rate under T.C.A. S 7-86-108(a) for radio 
dispatching of emergency calls to include salaries and all 
equipment necessary to do the radio dispatching if th-e 
emergency communication board of directors determines to use 
tfGe wdirect dispatch method" as defined in T.C.A. § 7-86-103(1). 

(2) It is the opinion of this Office that the board of 
directors of the emergency communication district has the power 
to authorize direct radio dispatching pursuant to T.C.A. 
§ 7-86-107 (a) (1). 
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( 3 )  I t  is  the  op in ion  of t h i s  O f f i c e  t h a t  any - 
l e g i s l a t i v e  body of a  mun ic ipa l i t y  o r  county c r e a t i n g  a  
d i s t r i c t  under T.C.A. § 7-86-101, e t  seq . ,  may a p p r o p r i a t e  
funds  t o  t he  d i s t r i c t  t o  a s s i s t  i n T h e  e s t a b l i s h m e n t ,  
o p e r a t i o n s ,  and maintenance of such d i s t r i c t  pu r suan t  t o  T.C.A. 
5 7-86-109. 

( 4 )  I f  t h e  board of d i r e c t o r s  of a  county-wide 
emergency communication d i s t r i c t  e s t a b l i s h e s  a  " d i r e c t  d i s p a t c h  
methodw, then t he  county-wide r ad io  d i s p a t c h i n g  r e s p o n s i b i l i t y  
r e s t s  with t he  emergency communication d i s t r i c t :  o t h e r w i s e ,  the  
r a d i o  d i spa t ch ing  r e s p o n s i b i l i t y  would r e s t  w i t h  t h e  
a p p r o p r i a t e  p u b l i c  s a f e t y  agency o r  p rov ider  of emergency 
s e r v i c e .  

ANALYSIS 

The f i r s t  q u e s t i o n  p e r t a i n s  t o  t he  use  of funds  
c o l l e c t e d  
§ 7-86-10 
such fund 
p o i n t ,  bu 
i nc lude  s 
d i s p a t c h i  
d i r e c t o r s  
emergency 
u t i l i z i n g  
emergency 
method, ( 
" d i r e c t  d 
fo l lows :  

from t h e  f i v e  pe rcen t  ( 5 % )  t a r i f f  r a t e  under T.C.A. 
8 ( a ) .  I n  p a r t i c u l a r ,  t he  ques t i on  r a i s e d  is  whether 
s can be used no t  only  f o r  - the  p u b l i c  s a f e t y  answering 
t a l s o  f o r  r a d i o  d i spa t ch ing  of emergency c a l l s  t o  
a l a r i e s  and a l l  equipment necessary  t o  do t h e  r a d i o  
ng. T.C.A. S 7-86-107(a) a u t h o r i z e s  t h e  board of 

of an emergency communication d i s t r i c t  t o  d e s i g n  an 
communications s e r v i c e  t o  have the  c a p a b i l i t y  of 
one of t h e  fo l l owing  four  ( 4 )  methods i n  response  t o  
c a l l s :  (1) d i r e c t  d i s p a t c h  method, ( 2 )  r e f e r r a l  

3 )  r e l a y  method, o r  ( 4 )  t r a n s f e r  method. The term . *  
i s p a t c h  methodm is  def ined  i n  T.C.A. S 7-86-103(1) a s  

'Direct  d i s p a t c h  methodu means a  911. s e r v i c e  
i n  which a  p u b l i c  s e r v i c e  answering p o i n t ,  
upon r e c e i p t  of a  te lephone reques t  f o r  
emergency s e r v i c e s ,  p rbv ides  f o r  the  
d i s p a t c h  of a p p r o p r i a t e  emergency s e r v i c e  
u n i t s  and a d e c i s i o n  a s  t o  the  proper a c t i o n  
t o  be t a k e n .  

I f  t he  board of d i r e c t o r s  of an emergency communication 
d i s t r i c t  de te rmines  t o  e s t a b l i s h  a " d i r e c t  d i s p a t c h  methoda,  
t hen  i t  is the  op in ion  of t h i s  Of f i ce  t h a t  t he  a c t u a l  c o s t  of 
d i s p a t c h i n g  emergency c a l l s  w o u l d  include s a l a r i e s  and a l l  
equipment neces sa ry  t o  do s u c h  r a d i o  d i spa t ch ing .  On t h e  o t h e r  
hand, i f  t h e  board of d i r e c t o r s  of a n  emergency communication 
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w 

d i s t r i c t  determines t o  e s t a b l i s h  the " r e f e r r a l ,  ' ' r e lay ,  " or  
' t r ans fe r '  method, then rad io  d ispa tching  of emergency c a l l s  
would not be p a r t  of the  c o s t s  t o  the emergency communication 
d i s t r i c t ;  ra ther ,  t he  r a d i o  d i spa tch ing  c o s t s  i n  such a  system 
would be borne by the  a p p r o p r i a t e  publ ic  s a f e t y  agency o r  other  
provider  of emergency s e r v i c e s .  

The second ques t ion  p e r t a i n s  to  who has the power to 
au thor i ze  an emergency communication d i s t r i c t  t o  ope ra te  a  
radio dispatching s e r v i c e  wi th in  a  county o r  munic ipa l i ty .  
T.C.A. 5 7-86-l07(a)(1)  a u t h o r i z e s  the board of d i r e c t o r s  of an 
emergency communication d i s t r i c t  t o  e s t a b l i s h  the  ' d i r e c t  
d i spa tch  me thodm a s  an emergency communication s e r v i c e  w i t h i n  
t he  boundaries of the emergency communication d i s t r i c t .  The 
establ ishment  of an emergency communication d i s t r i c t  i s  by 
ordinance or  r e s o l u t i o n  of a  l e g i s l a t i v e  body of a  munic ipa l i ty  
or  county, r e s p e c t i v e l y ,  s u b j e c t  t o  the approval by the 
vo te r s .  Once an emergency communication d i s t r i c t  is 
es t ab l i shed ,  e i t h e r  wi th in  the boundaries of a  munic ipa l i ty  or 
the  boundaries of the  county,  t he  board of d i r e c t o r s  of t h e  
emergency communication d i s t r i c t  would have the  power t o  
e s t a b l i s h  a  ' d i r ec t  d i s p a t c h  method", e i t h e r  w i t h i n  t he  
boundaries of the e n t i r e  county o r  w i t h i n  the boundaries of the 
munic ipa l i ty  depending upon the  o r i g i n  of the emergency 
communication d i s t r i c t .  

The t h i r d  ques t ion  p e r t a i n s  t o  whether a  county or  
munic ipa l i ty  has the  a u t h o r i t y  t o  supplement funding t o  provide 
a r ad io  dispatch should t h e  emergency communication d i s t r i c t  
not have s u f f i c i e n t  funds a v a i l a b l e .  T.C.A. S 7-86-109 
provides ,  i n  p e r t i n e n t  p a r t ,  t h a t  'any l e g i s l a t i v e  body of a  
munic ipa l i ty  o r  county c r e a t i n g  a d i s t r i c t  under the  terms of 
t h i s  chapter  may a p p r o p r i a t e  funds t o  the d i s t r i c t  t o  a s s i s t  i n  
the es tabl ishment ,  o p e r a t i o n s  and maintenance of such 
d i s t r i c t . '  T h i s  s t a t u t o r y  provis ion  i s  c l e a r  a u t h o r i t y  f o r  t i e  
county o r  munic ipa l i ty  t o  supplement funding f o r  a  r ad io  
d ispa tch  should the  board of d i r e c t o r s  of an emergency 
communication d i s t r i c t  determine t o  use the ' d i r e c t  d i spa tch  
methodg under T.C.A. S 7-86-107(a ) ( l ) .  

The f i n a l  q u e s t i o n  concerns where the r e s p o n s i b i l i t y  
l i e s  i n  regard t o  d i s p a t c h i n g  a l l  emergency c a l l s  county-wide 
i f  an emergency communication d i s t r i c t  i s  e s t a b l i s h e d .  The 
answer t o  t h i s  ques t ion  depends upon the type of method adopted 
by the  board of d i r e c t o r s  of the  emergency communication 
d i s t r i c t  and the j u r i s d i c t i o n  of the emergency communication 
d i s t r i c t .  I f  the board of d i r e c t o r s  of a  county-wide 
communication d i s t r i c t  adopts  a . d i r ec t  dispatch methoda under 
T.C.A.  § 7 - 8 6 - 1 0 7 ( a ) ( l ) ,  then the  emergency communication 
d i s t r i c t  i t s e l f  would be r e spons ib le  f o r  d i spa tch ing  a l l  
emergency c a l l s  county-wide. Otherwise, the r ad io  d i s p a t c h i a ?  
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responsibility would rest wlth t h e  public safety agency ct 
provider of emergency serv ice  to which t h e  emergency 
canmunicatian a i s t r i c t  referred,  relayed, ar  transferred t h e  
emergency c a l l ,  

Under t h e s e  l a C k a t  thtee methods o f  emergency 
ccmmunicatCons aerviee,  it is t h e  responsibilLty bP the 
emergency cammunicatian diskriet to be t h e  public service 
answering poiat  en8 to refer,  re lay,  or transfer emergency 
c a l l s  t o  t h e  apprcpriate pubLic safety agency or obher provid 
of emetgancy s e m i  cas . Thus, if the emergency ccnununicat ion  
district p u b l i c  service answertng point receives an emergency 
c a l l  w i t h i n  a particular c i ty ,  it would refer, relay,  ar ' transfer the emergency c a l l  to the appropriate publie safety  
agency o r  o t h e r  provider of emergency services w i t h i n  t h a t  
city, i . e . ,  city police department, c i t y  fire department, o r  
pr iva te  ambulance service,  depending upon the nature of t h e  
emergency request, 

Attorney General h Reporter a 
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317 War Memarial Building 
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Office of the Attorney General 
State of Tennessee 

*1 Opinion No. U93-19 
February 26, 1993 

Emergency Communications District/Installation of Road Signs 

The Honorable Steve McDaniel 
state ~epresentative 
202 War Memorial Building 
~ashville, Tennessee 37243-0163 

QUESTION 

Whether the board of directors of an emergency communications district, acting 
pursuant to the provisions of T.C.A. § 7-86-101 et seq., may expend district 
revenues for the acquisition and installation of highway, road, and street signs. 

OPINION 

It is the opinion of this office that the board of directors of an emergency 
communications district does not have the authority to expend district revenues 
for the acquisition and installation of highway, road, and street signs. 

ANALYSIS 

The Emergency ~ommun:cations ~istrict Law, T.C.A. § §  7-86-101-7-86-151 (19921, 
permits a municipal or county legislative body, after a referendum, to create an 
emergency comunications district. T.C.A. 7-86-102, which sets forth the 
legislative intent in enacting the Emergency Communications ~istrict Law, states 
the general assembly's finding that "the establishment of the number 911 as the 
primary emergency telephone number will provide a single, primary, three-digit 
emergency telephone number through which emergency service can be quickly and 
efficiently obtained and will make a significant contribution to law enforcement 
and other public service efforts requiring quick notification of public service 
personnel. " 

T.C.A. 5 7-86-105 allows for the appointment of a board of directors to run the 
emergency communications district. Under T.C.A. § 7-86-107, the board of directors 
is to create an emergency communications service capable of using at least one of 
four methods of responding to emergency calls: direct dispatch, referral, relay, 
or transfer. These four types of 911 service are specifically defined in T.C.A. § 

7-86-103; each type of 911 service provides a system whereby a public service 
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answering point helps a caller get connected with the appropriate emergency 
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service units. Under T.C.A. S 7-86-103(11), "911 service" is defined to include 
"lines and equipment necessary for the answering, transferring and dispatching of 
public emergency telephone calls originated by persons within the serving area who 
dial 911." 

There is no provision in the Emergency Communications District Law that would 
authorize the board of directors of a district to expend district revenues for the 
acquisition and installation of highway, road, and street signs, Such signs could 
help emergency units find those in need of assistance more quickly. Providing 
siqns for emergency units is not, however, within the purposes of an emergency 
communications district. An emergency communications district is authorized to set 
up a system for connecting a caller with the appropriate emergency units; the 911 
service can provide "lines and equipment for the answering, transferring and 
,dispatching of public emergency telephone calls." T.C.A. § 7-86-103(11). The 
district is not authorized to expend funds to provide services other than 
emergency telephone services. 

*2 Thus, it is the opinion of this office that an emergency communications 
district does not have the authority to use district revenues to acquire and 
install road signs. 

Charles W. Burson 

Attorney General and Reporter 

John Knox Walkup 

Solicitor General 

Diane M. Nisbet 

Special Assistant Attorney General 

Tenn. Op. Atty. Gen. No. U93-19, 1993 WL 603238 (Tenn.A.G.) 
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