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PREFACE 

The purpose of this handbook is to provide assessors’ offices with guidance in the handling of 
appeals before county boards of equalization and the State Board of Equalization. Although the 
handbook deals primarily with   real property appeals, many of the concepts are applicable to 
other types of appeals..  The handbook includes interpretations of law by legal staff with the 
office of the Comptroller of the Treasury.  These interpretations should be considered general 
advice regarding various legal issues that often arise in the appeals process.  Also included in the 
handbook are discussions concerning valuation methodology prepared by both the Comptroller’s 
legal staff and appraisers with the Division of Property Assessments.  Since some issues will be 
unique, the appropriate legal authority and/or appraisal methodology may be different in a 
particular situation.  In other words, this handbook is not intended to provide definitive answers 
to all legal and appraisal issues faced by assessors in the appeals process.  Moreover, this 
handbook addresses just some of the many issues that arise in appeals.  Please feel free to contact 
the Office of General Counsel if you have any questions. 

The following abbreviations are sometimes used in the handbook: 

AAC - Assessment Appeals Commission 

AJ - Administrative Judge 

DPA - Division of Property Assessments   

SBOE - State Board of Equalization 

T.C.A. § - Tennessee Code Annotated Section 

T.C.A. §§ - Tennessee Code Annotated Sections 

Uniform Rules  - Uniform Rules of Procedure for Hearing Contested  

Cases Before State Administrative Agencies 
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SECTION I – COUNTY BOARD OF EQUALIZATION 

The county board of equalization is the first level of administrative appeal for all complaints 
regarding the assessment, classification and valuation of property for tax purposes.  Statutes 
concerning county boards of equalization are found at T.C.A. §§ 67-1-401 through 67-1-404, and 
67-5-1401 through 67-5-1415.

The county board’s duties include examining and equalizing the county assessments, assuring 
that all taxable properties are included on the assessment lists, eliminating exempt properties 
from taxation, hearing complaints of aggrieved taxpayers, decreasing over assessed property, 
increasing under assessed property, and correcting clerical mistakes.  T.C.A. § 67-5-1402.  The 
county board of equalization has the power to obtain evidence concerning the classification, 
value or assessment of any property by examining witnesses, hearing proof, and sending for 
persons and papers. T.C.A. § 67-5-1404.  The county board may also examine assessors in order 
to ascertain the manner in which the classification, value, or assessment of property was 
determined.  T.C.A. § 67-5-1405. 

Normally, county boards convene on June 1 each year (May 1 in Shelby County) and sit in 
regular session as necessity may require for the maximum number of days allowed under T.C.A. 
§ 67-1-404(b)(1) (ranges from six (6) to thirty (30) days depending upon population).  Thus, it is
not unheard of for a county board to adjourn after a single day due to the lack of appeals.  Where
necessary, the session of the county board can be extended.  T.C.A. § 67-1-404(b)(2).

An owner of property has the right to appear personally before the county board, to authorize, in 
writing, for an agent to appear, or to authorize an attorney to appear in order to contest 
erroneously classified property, over assessed property, or under assessment of property owned 
by others.  T.C.A. § 67-5-1407(a).  Certain provisions are somewhat different for Shelby County.  
See T.C.A. § 67-5-1407(e).  

Any local governmental entity also has the right to complain to the county board about 
erroneously classified property, property not included on the assessment roll, and under assessed 
property within the local governmental entity.  After the local governmental entity has filed a 
complaint, the county board must give the property owner at least five (5) days’ notice of a 
hearing by sending the notice via U.S. mail to the last known address of the owner.  T.C.A. § 67-
5-1407(b).

If an owner or the owner’s duly authorized agent, upon request, fails or refuses to supply an 
assessor or the county board with information not available through public records, but which is 
necessary to make an accurate appraisal of the property, the owner forfeits the right to introduce 
this evidence upon appeal to the SBOE.  T.C.A. § 67-5-1407(d).  For example, if the property 
owner does not provide requested income and expense data, the owner cannot introduce this 
information into evidence in a hearing before the SBOE.  Realistically, the owner will be unable 
to establish the market value of an income-producing property if it has forfeited its right to 
introduce such information into evidence.  See generally, Jerry W. Ogle – Riverside Mtr. 
Lodge (AJ, Sevier County, Tax Year 1989, Order on Motion to Prohibit Introduction of 
Evidence, February 9, 1990). 
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PRACTICE TIP:  Assessors and/or the county board of equalization might want to consider 
requiring taxpayers or their representatives to complete a standardized request for information.  
For example, actual income and expenses for the prior three years might be wanted for properties 
being valued by the income approach.  For recently constructed properties, actual construction 
costs might be useful.  For recently purchased properties, copies of the closing statements are 
often useful.   

Care should be taken to document that the information was requested.  This can be done in a 
variety of ways depending upon how the county board schedules hearings in a particular county.  
For example, if there is a delay between the time appeals are filed and heard, such requests can 
be sent by certified mail.  Another possibility is to  make the information request part of the 
“appeal form.”  Another alternative is to simply hand the request to the taxpayer or its 
representative at the hearing and leave the record open in order to allow for the filing of the 
information.  Regardless of the option chosen, the taxpayer and/or taxpayer’s representative must 
be allowed a reasonable length of time to compile the information. 

The county board of equalization can delegate the hearing of appeals to one or more hearing 
officers who must be approved by the SBOE.  The hearing officers prepare recommendations 
which the county board can adopt or reject.  However, any property owner has the right to be 
heard directly by the county board.  T.C.A. § 67-5-1406. 

Hearings before the county board of equalization are informal in nature.  Witnesses are normally 
sworn, but formalities found in court and other administrative proceedings are typically 
dispensed with.  The taxpayer, assessor and board members are normally allowed to question 
witnesses.  Usually, the taxpayer presents his or her proof first.  The assessor will then ask 
questions and present his or her evidence.  The taxpayer may be afforded a final rebuttal.  

Upon consideration of any complaint, including any other information available, the county 
board of equalization may make changes, increasing or decreasing assessments and appraised 
values, or changing classifications or subclassifications.  Property owners have a right to notice 
and a hearing if the county board decides to make a change.  Notice must be sent by U.S. mail to 
the last known address of the taxpayer at least five (5) days prior to the adjournment of the 
county board.  The notice must include the tax year for which the increase in assessment or 
change in classification is made.  T.C.A. § 67-5-1408.  

Failure of the taxpayer/owner to appear before the county board of equalization prior to its final 
adjournment acts as a waiver of any objection to the assessment that the taxpayer may have.  The 
assessment as determined by the assessor is then conclusive.  T.C.A. § 67-5-1401.  The one 
possible exception (discussed below) concerns where “reasonable cause” is established pursuant 
to T.C.A. § 67-5-1412(e).  

Unless the county board of equalization gives notice that appeals will not be accepted after a 
certain date, it must hear any complaint that is filed while the board is in regular session and that 
relates to the tax year under review.  County boards of equalization are not obligated to hear 
appeals filed during special sessions.  See Jerry R. Caruthers and David Hollingsworth 
(AAC, Final Decision & Order re Petition for Declaratory Order, June 29, 1995).  The county 
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board cannot refuse to hear a complaint for the current tax year on the ground that an appeal was 
filed with the SBOE for a prior tax year.  Op. Tenn. Atty. Gen. 92-60 (October 8, 1992). 

Actions by the county board during its regular session, except for complaints pursuant to T.C.A. 
§ 67-5-1407, are to be completed, and notice of a decision and appeal procedure sent, no later
than five (5) days prior to the date taxes are due (in the case of counties, taxes are due on the first
Monday of October).  This deadline does not apply to special sessions, extraordinary actions or
to years in which a county completes reappraisal.  T.C.A. § 67-5-1409.  The county board then
prepares a certificate of completion to file with the county clerk.  T.C.A. § 67-5-1410.  Actions
of the county board are final except for revisions or changes by the SBOE. T.C.A. § 67-5-1411.
The assessor then prepares a record of changes by the county board to forward to the SBOE and
keeps a record of the county board’s actions for at least ten years.  T.C.A. §§ 67-5-1413, 67-5-
1414.

In the event there are a sufficient number of appeals from a county board of equalization, the 
SBOE has the authority to reconvene the county board and remand the appeals.  The county 
board must certify its actions on remand in each case.  T.C.A. § 67-5-1504. 

SECTION II – STATE BOARD OF EQUALIZATION 

A. Background and general information

Statutes concerning the SBOE can be found primarily at T.C.A. §§ 4-3-5101 through 4-3-5106, 
67-1-301 through 67-1-308, 67-5-1327 through 67-5-1330, 67-5-1412, and 67-5-1501 through
67-5-1514.

The SBOE consists of the Governor, Secretary of State, Comptroller of the Treasury, State 
Treasurer, Commissioner of Revenue, and two members appointed by the Governor.  T.C.A. § 4-
3-5101.  Presently, the two members appointed by the governor are Betty Burchett, the former
Assessor of Property in Montgomery County and Bill Bennett, Hamilton County Assessor of
Property.  The SBOE has jurisdiction over the valuation, classification and assessment of all
properties in Tennessee.  T.C.A. § 67-5-1501(a).  In addition to its responsibility to hear appeals
from local property tax assessments, the SBOE directly reviews public utility and common
carrier assessments of the Comptroller.  T.C.A. § 67-5-1328.

The SBOE also has the power to equalize assessments by reducing or increasing appraised 
values of properties within any taxing jurisdiction.  When such general equalization action is 
taken, notice must be published at least once in a newspaper of general circulation within the 
taxing jurisdiction.  T.C.A. § 67-5-1509.  When an individual assessment is subject to an 
increased assessment by the SBOE, the property owner is entitled to ten (10) days’ written notice 
of the right to appear before the Board concerning the amount of the assessment.  The notice 
must be issued by September 1 of the year following the tax year.  For example, for tax year 
2016 the notice must be issued by September 1, 2017.  T.C.A. § 67-5-1510. 

Given the time constraints faced by members of the SBOE, the AAC was created to act on the 
Board’s behalf in many areas such as hearing and acting upon complaints and appeals.  The 
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AAC consists of six (6) members appointed annually by the SBOE.  Three members constitute a 
quorum.  The AAC may certify a question to the SBOE if it believes the question is 
determinative or partially determinative of the proceeding and is a matter of policy to be 
determined by the SBOE.  T.C.A. § 67-5-1502.  For all practical purposes, the SBOE delegates 
many of its duties to the AAC.  The current members of the Commission are as follows: 

1. Jim G. Creecy, Chairman – Attorney
2. Jim Dooley – Maury County Assessor of Property
3. Keith C. Kyles – Attorney
4. N. Beth Ledbetter – Appraiser
5. J. Robert Walker – Attorney
6. Michael H. Willis – Attorney

In addition to the six (6) members, the AAC also has eight alternates who sit when needed. 

B. Filing an appeal – forms, deadlines and prerequisites

Appeals to the SBOE are normally made by filing an appeal form within the timeframe discussed 
below.  The SBOE accepts both written and electronic appeals.  T.C.A. § 67-5-1412(c).  
However, any taxpayer, agent or practitioner filing appeals on more than three parcels must file 
electronically.  The appeal forms are designed for “routine” value appeals and matters related to 
action taken or reviewable by a county board of equalization.  A specific appeal form is not 
required to commence other types of appeals involving matters such as county line disputes and 
denials of tax relief.  See SBOE Rule 0600-01.-03. 

Appeals to the SBOE from initial determinations in tax relief cases must be filed within ninety 
(90) days from the date notice of the determination was sent.  T.C.A. § 67-5-1501(c).

Appeals to the SBOE from action of a local board must be filed by August 1 of the tax year or 
within forty-five (45) days of the date notice of the local board action was sent, whichever is 
later.  T.C.A. § 67-5-1412(e).  If notice of an assessment or classification change pursuant to 
T.C.A. § 67-5-508 was sent to the taxpayer’s last known address later than ten (10) days before
the adjournment of the local board, the taxpayer may appeal directly to the SBOE at any time
within forty-five (45) days after the notice was sent.  If notice was not sent, the taxpayer may
appeal directly to the SBOE at any time within forty-five (45) days after the tax billing date for
assessment (normally October 1).  T.C.A. § 67-5-1412(e).

In order to appeal to the SBOE, a taxpayer must first appeal to the county board of equalization 
unless the assessor fails to give notice of an increase in the assessment or change in 
classification.  T.C.A. § 67-5-1412(b)(1).  One important exception to this general rule is T.C.A. 
§ 67-5-1412(b)(2) which allows a commercial and industrial taxpayer to file a direct appeal with
the SBOE if certain conditions are met.  First, the assessor must give written consent.  If the
assessor fails to respond to such a request at least ten (10) days before the adjournment of the
county board, the statute requires the SBOE to accept the appeal.  Second, the appeal must be
filed by August 1 of the tax year.  See CBT Manufacturing Company, Inc. et al.  (AJ,
Hamilton County, Tax Year 2010, Initial Decision & Order Dismissing Appeals, May 13, 2011)
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wherein the taxpayers’ direct appeals were filed on August 9th and dismissed as untimely.  Third, 
a taxpayer filing a direct appeal must attach to the appeal form a copy of either the assessor’s 
written concurrence or a copy of the written request for the concurrence and a statement that the 
assessor failed to provide a timely response to the request.  

The request for direct appeal must state, at a minimum, the following: 

• Name in which the property is assessed;
• The parcel identification number;
• The value sought;
• The basis for the appeal; and
• The name, address, telephone number and fax number of the person requesting the direct

appeal.

Several counties are exempt from the statute, which means all taxpayers in those counties must 
first appeal to the county board of equalization before appealing to the SBOE.  The statute does 
not apply in the following counties: 

Bedford Greene  Overton 
Blount Hawkins Polk 
Claiborne Haywood Putnam 
Carroll Jackson Roane 
Cheatham Knox  Rutherford 
Coffee Lauderdale Shelby 
Crockett Loudon Sullivan 
Dickson Madison Tipton 
Fayette  Marshall Unicoi 
Gibson  McMinn Washington 
Giles Montgomery Weakley 

A filing deadline is a jurisdictional prerequisite to an appeal which cannot be waived by the 
parties.  Op. Atty. Gen. 92-62 (October 8, 1992).  As will be discussed below, T.C.A. § 67-5-
1412(e) allows the SBOE to excuse the failure of a  taxpayer, (but not an assessor) (1) to appeal 
to the county board of equalization; or (2) miss the filing deadline, upon the taxpayer’s 
demonstration of “reasonable cause.” 

SBOE Rule 0600-01-.04 provides that an appeal is deemed filed on the date it is received by the 
Board; or if transmitted through the United States mail, on the postmark date.  The rule also 
provides that an appeal can be filed by facsimile (“fax”) provided the original document is 
delivered or mailed to the SBOE by the end of the next business day and a copy is served upon 
all parties. 

SBOE Rule 0600-01.03(3) provides that “[t]he submission of a written request for an appeal 
form may be considered an appeal to the Board for purposes of an appeal deadline if it 
reasonably identifies the property and taxpayer, provided any form required by these rules is 
completed and filed within 30 days or other deadline specified by the administrative judge.”  
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To further complicate matters, the AAC has ruled that T.C.A. § 67-1-107 applies to appeals to 
the Board.  See CBM Ministries of East Tenn., Inc. (AAC, Carter County, Claim of 
Exemption, Order of Remand, December 14, 1995).  Among other things, the statute provides 
for transmitting appeals by both United States mail and alternative delivery services authorized 
under the Internal Revenue Code.  The statute also allows a twenty-four (24) hour grace period 
for such filings.  For a good discussion of the statute, see Mirimichi LLC (AJ, Shelby County, 
Tax Year 2014, Order Denying Taxpayer’s Motion to Dismiss, October 6, 2015). 

PRACTICE TIP:  Many assessors mistakenly rely on the date stamp on the appeal form.  
However, if the appeal was filed in writing the postmark date controls and there is a twenty-four 
(24) hour grace period.  Additionally, if a written request was made for an appeal form, the
taxpayer has thirty (30) days to transmit the actual form.  Thus, an appeal form filed after August
1 or more than forty-five days after the local board issued its decision may be timely under the
above rules and statute.  Additionally, if the deadline falls on a weekend or holiday, it is deemed
filed on the first working day after the weekend or holiday.  See Rule 1360-04-01.04(1) of the
Uniform Rules.

In order to maintain an appeal before the SBOE, the taxpayer must pay by the delinquency date 
at least the undisputed portion of the city and county taxes owing.  In addition, no delinquent 
taxes can have accrued.  In the event the undisputed taxes have not been paid or delinquent taxes 
have accrued, the SBOE will dismiss the appeal on motion of the city or county to whom the tax 
is owed.  T.C.A. § 67-5-1512(b).  See Leif/Hotel Pigeon Forge (AAC, Sevier County, Tax Year 
2013, Final Decision and Order, November 7, 2014); and First Supreme Trust Company 
(SBOE, Shelby County, Tax Year 2001, Final Decision and Order on Review, January 30, 2013). 

The SBOE is required to assess the costs of hearing and processing appeals.  The various fees are 
addressed in T.C.A. § 67-5-1501 and SBOE Rule 0600-01.17.  Pursuant to these provisions, the 
Board is required to refund hearing costs if the appeal is withdrawn prior to a hearing or settled 
within seven (7) days of the scheduled hearing on the merits, unless any party requests 
postponement of the hearing within fourteen (14) days of the notice of the hearing.   

C. Representation

Assessors and taxpayers are always free to represent themselves or utilize the services of a 
qualified agent or others in proceedings before the SBOE.  T.C.A. § 67-5-1514 sets forth those 
persons permitted to represent assessors and taxpayers. 

The following persons are permitted to represent assessors in any contested case before the 
SBOE: 

1. Attorneys, including attorneys with the DPA;
2. Deputy assessors;
3. Employees of the DPA who hold any type of designation issued by the International

Association of Assessing Officers or the Tennessee Certified Assessor’s Program;
4. Registered agents (commonly referred to as “tax reps”); and
5. Where the only issue on appeal concerns the valuation of tangible personal property, a

certified public accountant, any person that has contracted with that particular county or
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assessor of property, or both, to review financial information relative to the subject 
taxpayer’s personal property and the tax on the personal property, or any person with a 
personal property designation from any nationally accredited appraisal organization or 
assessment organization, or both. 

The following persons are permitted to represent taxpayers in any contested case before the 
SBOE: 

1. Attorneys;
2. Registered agents (commonly referred to as “tax reps” );
3. Members of the taxpayer’s immediate family;
4. With respect to a corporation or other artificial entity, its regular officers, directors or

employees; and
5. Where the only issue on appeal concerns the valuation of tangible personal property, a

certified public accountant.

NOTE:  T.C.A. § 67-5-1514(j) specifically provides that its provisions are not applicable to 
representatives before county boards of equalization.  As previously noted with respect to 
proceedings before county boards, taxpayers may authorize whomever they choose to represent 
them so long as that person obtains written authorization from the taxpayer prior to filing any 
appeal.  T.C.A. § 67-5-1412(a)(2). 

When a taxpayer utilizes the services of a representative in a contested case before the SBOE, 
the representative must obtain written authorization prior to filing any appeal.  T.C.A. § 67-5-
1412(a)(2).  Historically, most issues concerning authorization involved the adequacy of a 
particular authorization or the failure to have a proper representative at the hearing.  For 
example, in Toddington Heights, Ltd. (AJ, Rutherford County, Tax Year 1988, Interlocutory 
Decision and Order Denying Motion to Dismiss, June 25, 1990), the administrative judge denied 
a motion to dismiss for inadequate authorization.  In Nottingham, Ltd. (AJ, Rutherford County, 
Tax Year 1987, Initial Decision and Order Denying Motion to Dismiss and Remanding Appeal 
to the Rutherford County Board of Equalization, October 20, 1987), the administrative judge 
found the authorization defective.  Rather than dismiss the appeal, however, the administrative 
judge remanded it back to the county board of equalization.  It should be noted that failure to 
have any written authorization at all will normally result in the issuance of a default order.  What 
constitutes a proper authorization was addressed by the AAC’s then Chairman in Francis T. 
Tigrett/The Inn of Jackson, (AAC, Madison County, Tax Year 1993, Order on Motion for 
Declaratory Judgment, April 4, 1995). 

NOTE:  In Regions Bank (AJ, Haywood County, Tax Year 2010, Order, March 30, 2012), the 
administrative judge ruled at page 2 “that an agent may do anything in representing a taxpayer 
that the taxpayer could do in his or her own name [footnote omitted].” It appears from the Order 
that the assessor must have questioned the right of a registered agent to propound discovery 
requests.   

As will be discussed immediately below in the section entitled “Hearing of Appeals,” the SBOE 
has promulgated rules concerning what must be included in a written authorization, 
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Unlike authorization issues, whether a representative can lawfully represent a taxpayer before the 
SBOE is typically more straightforward.  For example, in Taylor & Wood (AJ, Obion County, 
Tax Year 1989, Initial Decision & Order Dismissing Appeal, July 20, 1990), the taxpayer’s 
appeal was dismissed when the property owner disregarded a prior warning and had a realtor 
appear on its behalf.  Similarly, in Cardinal Industries, et al. (AJ, Knox County, Tax Year 
1992, Initial Decision & Order, August 7, 1992), the administrative judge dismissed a group of 
appeals when the individual appearing on the taxpayers’ behalf had allowed his registration to 
lapse and was no longer an approved registered agent by the SBOE.  

D. Hearing of appeals

Appeals to the SBOE are technically governed by the Uniform Administrative Procedures Act 
(commonly referred to as the “UAPA”) which is codified at T.C.A. § 4-5-101, et seq., the Rules 
of the Tennessee Department of State Administrative Procedures Division (Chapter 1360-04-01) 
known as the “Uniform Rules of Procedure for Hearing Contested Cases Before State 
Administrative Agencies,” and the Rules of the State Board of Equalization (Chapter 0600-01) 
known as “Contested Case Procedures.”  The latter rules control whenever there is a conflict 
between the two sets of rules.  Although the foregoing statutes and rules are similar to those 
governing court proceedings, hearings before the SBOE are actually much less formal than court, 
but more formal than before county boards of equalization.  Indeed, T.C.A. § 67-5-1514(d) 
provides that conferences and hearings before the SBOE must typically be “conducted in an 
informal manner.”  

The parties in an appeal to the SBOE concerning the classification and/or valuation of property 
are as follows: 

1. The appellant;
2. The taxpayer with respect to the property at issue (if not the appellant);
3. The assessing authority responsible for the assessment at issue (if not the appellant); and
4. Any other person admitted as a party.

SBOE Rule 0600-01-.06. 

When a party is represented by an agent, the agent is required to make entry of an appearance by 
either (a) filing an appeal form or written complaint; (b) filing a notice of appearance; or (c) 
simply appearing as agent at a hearing or pre-prehearing conference.  SBOE Rule 0600-01.07.  
An agent may not enter an appearance on behalf of a taxpayer in a contested case without valid 
written authorization.  Such authorization must: 

1. Identify the taxpayer;
2. Identify the property by street address, assessor’s identification number, or otherwise;
3. Be signed and dated by the taxpayer or an individual with authority to act for the

taxpayer;
4. Indicate the signatory’s title (if the party represented is a corporation or other artificial

entity); and
5. Specify the tax year to which the authorization applies.

SBOE Rule 0600-01-.07(2). 
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In order for an appeal to be docketed for a hearing or pre-hearing conference, the appropriate 
appeal form must have been completed in good faith.  Moreover, if the valuation of the subject 
property is at issue, the appeal form must include both a bona fide estimate of the market value 
as of the relevant assessment date and a brief statement of the basis for that opinion.  The 
SBOE’s executive secretary is empowered to waive the foregoing requirements.  SBOE Rule 
0600-01-.08(1).  In many cases, deficiencies in appeal forms are handled by the administrative 
judge.  In certain instances, the assessor will file a motion for a more definite statement or obtain 
the information through discovery.  

Appeals to the SBOE are initially heard by administrative law judges employed by the Secretary 
of State’s Administrative Procedures Division.  Normally, the judges specialize in property tax 
and have had significant training in appraisal.  Presently, virtually all property tax appeals are 
being heard by either Judge Brook Thompson or Judge Mark Aaron.  

The judges typically set their own dockets and conduct the hearings in the counties where the 
property is located or in a centrally situated facility such as DPA’s regional offices.  The location 
of the hearings is a function of the volume of appeals in a given county.  In most cases, the 
judges contact the assessor prior to scheduling the hearings to make sure the assessor does not 
have a scheduling conflict.  The judges will also typically ask the assessor to reserve a 
conference room or the like if the hearings are to be held in that particular county.  In most cases, 
a notice of hearing is issued at least thirty (30) days prior to the scheduled hearing date.  The 
notice includes information such as the date, time, and location of the hearing.  

In a limited number of cases, a hearing is preceded by a prehearing conference.  Typically, 
prehearing conferences are requested by the assessor or DPA pursuant to T.C.A. § 4-5-306 and 
deal primarily with discovery.  Essentially, the assessor and/or DPA use the prehearing 
conference to ensure that the information sought to be discovered will be provided within a 
certain timeframe.  Following the conference, the judge normally issues a prehearing conference 
order setting forth the procedure to be followed prior to the hearing on the merits.  On rare 
occasions, the administrative judge will unilaterally schedule a prehearing conference.  
Normally, this occurs in high dollar commercial appeals when it is unclear how much time will 
be needed to conduct the hearing or it is unclear what issues are involved.  Although taxpayers 
also have the right to request prehearing conferences, they do so far less often in practice.  

At the hearing, all parties (usually the taxpayer and assessor) are given an opportunity to 
introduce evidence and cross-examine any witnesses.  A party wishing to make an opening 
statement or closing argument is allowed to do so, but this is not typically requested except in 
certain appeals involving high dollar commercial property or when an attorney is representing a 
party.  Usually, the taxpayer presents its evidence first since it is the appealing party and has the 
burden of proof.  When the assessor appeals a decision of the county board of equalization, the 
assessor puts his or her evidence on first.  Hearings before administrative judges are tape 
recorded. 

SBOE Rule 0600-01-.07(3) provides that when a party is represented by an agent, only the agent 
is entitled to question witnesses and present argument at any stage of the case.  In practice, the 
judges often do not enforce this rule if there is no objection from the other party and the 
“informality” expedites the hearing.  This rule also provides that an agent may not participate in 
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the hearing of an appeal if he or she actually represents another agent or person who is not a 
party in the proceeding.  

Based upon the evidence introduced at the hearing, the administrative judge usually issues a 
written decision called an “initial decision and order” within ninety (90) days of the close of the 
record.  Typically, the record is considered closed at the conclusion of the hearing that day.  In a 
limited number of appeals, the record is held open for additional filings.   

The administrative judge’s decision normally consists of proposed findings of fact and 
conclusions of law and is sent to all parties.  T.C.A. § 67-5-1505.  Technically, administrative 
judges conduct preliminary hearings and make recommendations to the AAC.  Although the 
AAC routinely adopts decisions of administrative judges that are not appealed, the Commission 
can choose not to do so.  T.C.A. §§ 67-5-1505 and 67-5-1506. 

Any party wishing to appeal the administrative judge’s decision to the AAC must file the appeal 
within thirty (30) days of the entry of the initial decision and order.  T.C.A. § 67-5-1501(c).  In 
the absence of an appeal, the AAC will almost always adopt the administrative judge’s decision 
as its own.  When an appeal is filed, the AAC will hold a de novo hearing.  This means the 
parties will be allowed to introduce new or additional evidence should they choose to do so.  It 
should be noted that the parties also have fifteen (15) days from the entry of the initial decision 
and order to file a petition for reconsideration.  T.C.A. § 4-5-317(a).  In practice, such petitions 
are rarely granted unless there was a material error in the judge’s ruling.   

PRACTICE TIP:  Pursuant to T.C.A. § 67-5-1412(c), a taxpayer or owner has the right to 
withdraw any appeal before the final order has been entered on the primary issue of the 
complaint.  What if the assessor believes the current appraised value is less than market value 
and should be increased?  The assessor can always argue for a higher value, but if the taxpayer 
withdraws the appeal the matter is effectively concluded.  However, the assessor can avoid this 
situation by filing a counterclaim in accordance with SBOE Rule 0600-01-.10(1).  Basically, the 
assessor must file a written document with the SBOE or administrative judge no later than thirty 
(30) days prior to the date of the scheduled hearing stating that the assessor is seeking to have the
appraised value increased.  Although there is no required format for such a document, it should
at a minimum set forth the assessor’s contention of value and a brief summary of the basis for the
contention of value.  The significance of a counterclaim is that the withdrawal of the taxpayer’s
appeal does not extinguish the assessor’s counterclaim.  In other words, even if the taxpayer
withdraws its appeal, the administrative judge (or AAC) will proceed with the assessor’s
counterclaim.  Just as the taxpayer has the burden of proof when initiating an appeal, the assessor
has the burden of proof when proceeding as the counterclaimant.

Hearings before the AAC are similar to hearings before administrative judges.  Normally, parties 
receive at least thirty (30) days’ notice prior to the scheduled hearing.  The procedure followed 
by the AAC is similar to that used by the administrative judge except for seeming somewhat 
more formal.  For example, since the AAC is a six (6) member body and three (3) members are 
necessary for a quorum, the panel will consist of anywhere from three (3) to six (6) members.  
T.C.A. § 67-5-1502(a).  Additionally, the AAC utilizes court reporters at all its hearings.
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Like the administrative judge, the AAC usually issues a decision containing proposed findings of 
fact and conclusions of law within ninety (90) days of the close of the record.  The AAC’s 
decision is referred to as a “final decision and order.”  Parties have fifteen (15) days from the 
entry of the final decision and order to either appeal to the full SBOE or request reconsideration 
by the AAC.  Although appeals from the administrative judge to the AAC are appeals as of right, 
appeals to the full SBOE are discretionary.  The SBOE rarely exercises its right of review unless 
the AAC decision at issue involves a major policy matter or the like.  Should the SBOE decline 
to review the AAC’s ruling, it becomes final except for judicial review.  T.C.A. § 67-5-1502.  It 
should also be noted that even if no party asks the full SBOE to review a ruling of the AAC, the 
SBOE may do so in its sole discretion within forty-five (45) days of any final action taken by the 
AAC.  T.C.A. § 67-5-1502(j)(1). 

It is not mandatory that a party ask the full SBOE to review a final ruling of the AAC before 
seeking judicial review.  A party may forego that possible remedy and simply seek judicial 
review in accordance with T.C.A. § 67-5-1511.  In other words, a party will have exhausted its 
administrative remedies regardless of whether it asks the full SBOE to review a final ruling of 
the AAC.  

If the final action of the SBOE results in a determination that the taxpayer paid excess taxes, the 
city and county collecting officials must refund to the taxpayer any overpayment, plus interest at 
two points below the composite prime rate (as published by the Federal Reserve Board and 
posted on the SBOE’s website) calculated from the date such taxes would have normally become 
delinquent.  If the final action of the SBOE results in a determination that the taxpayer paid 
inadequate taxes, the taxpayer must pay the taxes owing plus interest.  Interest is calculated the 
same for both underpayments and overpayments.  Delinquent penalty and interest begin to 
accrue thirty (30) days after issuance of the final assessment certificate.  T.C.A. § 67-5-1512(b).  
In the case of a deferred refund, the interest rate increases two (2) points from the date of the 
deferral sixty (60) days after the SBOE decision is rendered until the refund is finally paid.  
T.C.A. § 67-5-1512(c).

E. Appealing a decision of the SBOE to court

The action of the SBOE is subject to judicial review in the form of a de novo appeal to the 
Chancery Court in the county where the disputed assessment was made or in the Chancery Court 
of Davidson, Washington, Knox, Hamilton, Madison or Shelby Counties, whichever county is 
closest in mileage to the situs of the property.  If the property is located in Knox, Hamilton or 
Shelby Counties, the petition for review may also be filed in Davidson County.  The petition for 
review must be filed within sixty (60) days after entry of the SBOE’s final order.  The de novo 
nature of the appeal means the parties can introduce additional evidence and testimony before the 
court rather than having the court’s decision based solely on the record developed before the 
SBOE.  The filing of a petition for judicial review does not stay enforcement of the SBOE’s 
decision.  See T.C.A. §§ 67-5-1511 and 4-5-322.  See also Richardson v. Tennessee 
Assessment Appeals Commission, 828 S.W.2d 403 (Tenn. Ct. App. 1991).  
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F. Rulings of the SBOE

Since 2006, the SBOE has been publishing online substantive decisions issued by administrative 
judges, the AAC, the full SBOE, and chancery courts.  A direct link to that section of the SBOE 
website is:  

http://comptroller.tn.gov/SBOE/RecentDecisionsSelect.asp  

In addition, older decisions of possible interest are available at the following link on the SBOE 
website:  

https://www.comptroller2.cot.tn.gov/SBJudgesDecisions/ 

SECTION III – DISCOVERY 

Once an appeal has been filed with the SBOE, the parties are entitled to engage in “discovery” 
which is the process of exchanging information about the evidence and witnesses they will 
present at the hearing.  Discovery assists the parties in both pursuing settlement negotiations and 
preparing their cases for hearing.  Discovery allows the parties to learn before the hearing what 
evidence the other party might present.  The process is designed to prevent “trial by ambush.”  
That occurs when one party does not learn of the other side’s evidence or witnesses until the 
hearing and therefore lacks adequate time to prepare.  The discovery process is governed by Rule 
1360-04-01.11 of the Uniform Rules. 

Suppose, for instance, a taxpayer appeals an apartment complex and maintains the income 
approach supports a reduction in value.  The assessor will typically want certain information 
before deciding whether to settle the appeal or go to hearing.  For example, the assessor will 
presumably want copies of any recent appraisal reports, a list of potential witnesses, and a 
summary of the components of the taxpayer’s income approach.  

Discovery allows the parties a variety of ways to obtain the information both informally and 
formally.  An informal means of obtaining the desired information is to simply call the taxpayer 
and tell them what you are seeking.  Examples of formal discovery include interrogatories, 
depositions, requests for admission, and requests for production.  Sample discovery requests for 
individuals, attorneys and agents are included in Appendix A and Appendix B respectively..  

Seemingly, interrogatories constitute the most common type of formal discovery utilized in 
hearings before the SBOE.  These are essentially written questions that the other party must 
respond to in writing within thirty (30) days after being served.  The answers to the questions 
must be signed under oath by the person answering them. 

Requests for production are utilized to obtain documents (such as appraisal reports) and can 
include electronic as well as paper versions.  Requests for admission are written statements that a 
party asks the other party either to admit or deny.  This procedure is generally used to get the 
other party to stipulate to a basic set of facts or admit that a document is genuine.  Depositions 
are basically in-person examinations wherein one party asks questions the other side must 
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answer under oath.  In most cases, there is no need to file copies of discovery materials with 
either the SBOE or Administrative Procedures Division.  See Rule 1360-04-01.11(5) of the 
Uniform Rules. In fact, administrative judges have been known to chastise the parties for 
unnecessarily filing copies of routine discovery requests due to the problem of processing and 
storing the documents.  

Usually, the administrative judge and AAC have no involvement in discovery unless a problem 
arises and a party asks the judge or AAC to resolve the impasse.  In most cases, the 
administrative judge becomes involved when one of the parties is not responding to discovery 
requests.  Typically, the party seeking the information will file a “Motion to Compel” which is 
essentially a written request asking the administrative judge to order the other party to supply the 
requested information.  A sample of such a motion is included in the appendix. 

On occasion, an assessor seeks to inspect the property under appeal and is denied access.  In such 
instances, the situation is often resolved by the administrative judge or AAC issuing an order 
directing the taxpayer to allow the inspection.  See, e.g., James T. & Carol A. Moran (AAC, 
Dickson County, Tax Year 2001, Order Permitting Inspection of Property, March 25, 2003).  
Reference should also be made to T.C.A. § 67-5-303(e). This statute provides in pertinent part 
that “[t]he assessor and agents or employees of the assessor have the authority to go upon land in 
order to obtain information for the assessment of property.”  The statute also provides that “. . . 
the assessor may petition the circuit or chancery court for an order allowing entry at a specified 
time for purposes of appraising the land and improvements for assessment purposes.” 

SECTION IV – COMMON PITFALLS TO AVOID 

Unlike hearings before the SBOE, hearings before county boards of equalization are not 
governed by any set of uniform rules.  Although many of the concepts discussed below are 
equally applicable to hearings at both levels of appeal, certain procedural statutes and rules 
technically apply only to SBOE hearings.  It should be clear from the cited authority and context 
whether the rule or statute applies only to the SBOE. 

A. Basis of valuation – appraisals of other properties & property record cards

T.C.A. § 6-5-601(a) provides that “[t]he value of all property shall be ascertained from the
evidence of its sound, intrinsic and immediate value, for purposes of sale between a willing seller
and a willing buyer without consideration of speculative values . . . ”  In other words, market
value constitutes the basis of value for property tax purposes.  The SBOE has issued countless
decisions to the effect that assessors’ appraisals of other taxpayers’ properties are simply
irrelevant to the issue of fair market value.  See, e.g., Delano J. and Valerie Woods Carroll
(AJ, Washington County, Tax Year 2006, Initial Decision and Order, November 3, 2006) for a
summary of the relevant decisions underlying this concept.

The value set forth on the property record card is entitled to a presumption of correctness.  
However, once the taxpayer introduces the minimum evidence necessary to establish a prima 
facie case, the property record card has no probative value insofar as the issue of market value is 
concerned.  See, e.g., the oft-cited ruling of the AAC in Devere M. Foxworth (AAC, Polk 
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County, Tax Year 2001, Final Decision & Order, March 18, 2003) wherein the AAC ruled in 
pertinent part as follows: 

The problem with evaluating a property tax assessment on the basis of the pieces of the 
assessor’s record is at least two-fold.  First, the pieces may not compare one to another, 
i.e. the value attributed by the CAAS system to a typical component may not represent
the true contribution of the component as represented in the subject property.  Second, the
pieces are part of a whole that is merely a computer generated approximation of the legal
standard of fair market value.  The result for a particular property in the assessor’s system
may or may not yield fair market value.  The appeal process therefore looks to more
traditional methods of individual property valuation in order to be sure the legal standard
has been met.

Final Decision and Order at 1. 

B. Assessment date

January 1 of the tax year constitutes the relevant assessment date.  T.C.A. § 67-5-504(a).  Thus, 
events occurring after the assessment date are technically irrelevant.  This includes appraisal 
reports which value property after the assessment date.  Typically, administrative judge rulings 
to this effect cite the decision of the AAC in Acme Boot Co. & Ashland City Industrial Corp. 
(AAC, Cheatham County, Tax Year 1989, Final Decision & Order, August 7, 1990).  However, 
this is not an ironclad rule.  The AAC has also issued several decisions allowing post-assessment 
date events into evidence to confirm a trend or what could have reasonably been assumed on the 
assessment date.  See Edgar E. Ward III (AJ, Wilson County, Tax Year 2014, Initial Decision 
& Order, January 8, 2015) at 4 wherein the administrative judge cites several AAC rulings to that 
effect.   

PRACTICE TIP:  Many times issues concerning the relevancy of a post-assessment date 
appraisal can be cured by having the appraiser (through testimony or by affidavit) indicate 
which, if any, conclusions would have been different had the appraisal been made as of January 
1 of the tax year.  For example, the appraiser might have valued the property as of February 15, 
but utilized sales predating January 1.  Assuming market conditions were the same on January 1 
and February 15, it stands to reason that the appraiser would have reached the same conclusion 
of value had he or she appraised the property as of January 1 rather than February 15.  On the 
other hand, if the market had changed after January 1, it stands to reason that the appraiser would 
have reached different conclusions of value on January 1 and February 15.  In such a case, the 
appraiser would presumably have to update his or her report to account for whatever factor 
caused the market to change.  See, e.g., Robert Daniel and Mary Lou Booth (AJ, Fayette 
County, Tax Year 2009, Initial Decision and Order, September 17, 2009) wherein the 
administrative judge declined to give the taxpayer’s post-assessment date appraisal report any 
weight reasoning in relevant part at page 3 that “. . . the appraisal was made as of May 21, 2009 
whereas January 1, 2009 constitutes the relevant assessment date. Given the declining real estate 
market, it cannot be assumed the appraiser would have reached the same conclusions of value on 
both dates.” 
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C.  Standing 

T.C.A. § 67-5-502(a)(1) provides that, except for property assessed by the Comptroller, all 
property shall be assessed to the person or persons owning or claiming to own the property as of 
January 1 of the tax year.  As discussed above, January 1 constitutes the relevant assessment 
date.  Hence, the owner as of January 1 has standing to appeal a disputed assessment.  In 
addition, T.C.A. § 67-5-1412(a)(1) authorizes both the owner and any “taxpayer” aggrieved by 
any action taken by a local board of equalization to appeal to the SBOE.  Subsection (f) of the 
statute defines the term “taxpayer” as follows: 

. . . the owner of the property under appeal or any lessee legally obligated to pay ad 
valorem taxes for which the property is liable.  A lessee obligated to pay some but not all 
of the taxes for which the property is liable, may appeal the assessment only if the owner 
consents to the appeal in writing.  A property manager, attorney, or other authorized 
agent may authorize an appeal if the taxpayer has authorized in writing the property 
manager, attorney, or other authorized agent to do so. 

Pursuant to this statutory provision, lessees have standing to bring appeals in certain 
circumstances. 

One question that often arises concerns post-assessment date buyers.  See Barry A. Wilson & 
Michelle Delfino-Wilson (SBOE, Davidson County, Tax Year 2000, Order on Review, May 6, 
2004), wherein the SBOE affirmed the ruling of the AAC in Barry A. Wilson & Michelle 
Delfino-Wilson (AAC, Davidson County, Tax Year 2000, Order on Reconsideration, October 3, 
2003) that the taxpayers had standing despite purchasing the property after the assessment date.  
Essentially, the AAC found that the taxpayers were responsible for the payment of the taxes by 
the time of the county board of equalization hearing.  See also Metropolitan Government of 
Nashville and Davidson County v. Ragsdale, No. 04-1811-IV (Davidson Chancery, April 18, 
2006) at 3, in which the court affirmed the ruling of the AAC that the post-assessment date buyer 
established reasonable cause for not appealing to the county board of equalization by virtue of 
the fact the buyer “. . . did not receive notice of the reassessment and, consequently, could not 
have known of the necessity to appeal.”  Clearly, the AAC and court implicitly assumed that the 
post-assessment buyer had standing to challenge the disputed assessment.  

In certain instances, the owner of record as of January 1 of the tax year files an appeal and 
subsequently sells the property.  The SBOE routinely allows the buyer to “complete” such 
appeals if that is the desire of the owner of record.  Should the owner of record wish to continue 
with his or her appeal, the buyer would need to file a petition to intervene. 

It should be noted that the DPA has the necessary standing to initiate and participate in 
administrative appeals.  See American Health Care Centers, Inc. (AJ, Haywood County, Tax 
Year 1987, Initial Decision and Order Finding Standing and Awarding Expenses, August 18, 
1988). 

One other situation that occasionally arises concerns appeals filed by a property owner seeking to 
have the appraised value of another property owner’s parcel increased.  Such appeals are allowed 
under T.C.A. § 67-5-1407(a)(1)(C).  See also Lorraine Frazier (AJ, White County, Tax Years 
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1981-1984, Untitled Order, December 5, 1984); and Bobby Joe & Viola H. Adams (AJ, Greene 
County, Tax Year 1994, Initial Decision and Order, December 6, 1994). 

D. Jurisdiction

For purposes of appeals, the SBOE’s jurisdiction is primarily governed by T.C.A. § 67-5-1412.  
The most thorough discussion and analysis of the SBOE’s jurisdiction can be found in Op. Tenn. 
Atty. Gen. 92-62 (October 8, 1992).  Essentially, the disputed assessment must first be appealed 
to the county board of equalization unless a direct appeal to the SBOE exists due to improper 
notice.  Additionally, as discussed in Section II, Part B, T.C.A. § 67-5-1412(b)(2) permits 
commercial and industrial taxpayers to file direct appeals in certain circumstances.  Assuming 
proper notice was given, appeals to the SBOE must be filed by August 1 or within forty-five (45) 
days of the issuance of the county board’s decision, whichever is later.  T.C.A. § 67-5-1412(e).   

The most frequently encountered exception to the general rule that a taxpayer must appeal to the 
county board of equalization and file a timely appeal with the SBOE is the “reasonable cause” 
provision found in T.C.A. § 67-5-1412(e).  In essence, a party can be excused from failing to 
follow the proper procedures by demonstrating “reasonable cause” for failing to do so.  The 
statute allows the taxpayer until “March 1 of the year subsequent to the year in which the time 
for appeal to the state board began to run.”  For example, a properly noticed taxpayer who 
neglected to appeal to the county board for tax year 2016 has until March 1, 2017 to file such an 
appeal. 

NOTE:  The reasonable cause provision does not apply to assessors.  See Mirimichi LLC (AJ, 
Shelby County, Tax Year 2014, Order Denying Taxpayer’s Motion to Dismiss, October 6, 2015) 
at 1. 

The SBOE has rendered more rulings on this issue than any other topic since its enactment in 
1991.  The decisions of the administrative judges and AAC typically contain language similar to 
that used by the AAC in Associated Pipeline Contractors, Inc. (Williamson County, Tax Year 
1992, Final Decision and Order, August 11, 1994) at 2-3: 

The deadlines and requirements for appeal are clearly set out in the law, and owners of 
property are charged with knowledge of them.  It was not the intent of the “reasonable 
cause’ provisions to waive these requirements except where failure to meet them is due to 
illness or other circumstance beyond the taxpayer’s control . . . 

[Emphasis supplied] 

In the early years, the AAC and administrative judges took a narrow view of what constituted 
reasonable cause.  The rulings routinely cited illness as an example of what constituted a 
circumstance beyond the taxpayer’s control.  Over the years, the rulings have demonstrated a 
more expansive view of the concept.   

In the oft-cited case of Memphis Mall Holdings, LLC (AAC, Shelby County, Tax Year 2003, 
Final Decision and Order, December 22, 2004) at 3, the AAC ruled in pertinent part as follows: 
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The administrative judge ruled that the reasonable cause statute is to be narrowly 
construed to include only family emergency, unavoidable conflict or physical 
impediment such as disability or illness.  However, in Appeal of Mary M. Headerick and 
Detlef R. Matt, the Commission held that the State Board has ‘broad authority to find 
reasonable cause for not first appealing to the county board.’  Order Recognizing 
Jurisdiction and Remanding the Appeal for a Hearing, p. 5 (Knox Co., Tax Year 1993, 
Nov. 5, 1996).  Further, the Commission has shown great sensitivity in situations where a 
taxpayer has been misled, whether intentionally or unintentionally, by government 
officials [case citations omitted].  

More recently, in Hickory Hollow Mall, LP, et al. (SBOE, Davidson County, Tax Year 2007, 
Order on Review of Assessment Appeals Commission, May 14, 2015), at 3, the full SBOE ruled 
in relevant part as follows: 

As the administrative judge found, relief from the requirement of prior appeal to the 
county board of equalization depends upon a finding of reasonable cause to excuse the 
taxpayer’s failure to meet those requirements.  Tenn. Code Ann. §67-5-1412(e).  
Jurisdiction, if it exists in this case, must be based on our finding ‘reasonable cause,’ in 
terms of the statute, for the failure to appeal to the county board of equalization.  
‘Reasonable cause’ typically means circumstances beyond the taxpayer’s control, 
including a service member’s call to active duty or the consuming distraction of a loved 
one’s illness.  As taxpayer’s counsel reminds us here, it also includes reliance on 
omissions or misrepresentations by the Assessor’s staff.  See, e.g., Memphis Mall 
Holdings, LLC (Final Decision and Order dated 12/22/04). 

A majority of the Board finds, that having accepted taxpayers’ request to informally 
review an assessment before the time for formal appeal to the county board of 
equalization, and having undertaken to inform the taxpayers’ agent of the results, the 
assessor’s staff is obliged to indeed communicate the results of the review so the 
taxpayers could know whether to initiate the county board appeal.  The assessor’s failure 
to do so here constitutes ‘reasonable cause’ warranting our acceptance of the taxpayer’s 
appeal.  Whether the taxpayer or taxpayer’s agent is experienced in the process of 
resolving assessment disputes should not be relevant if the reliance on the assessor’s 
omission is reasonable, which in this case it was. 

PRACTICE TIP:  Typically, when administrative judges docket appeals with obvious 
jurisdictional issues, they will either set the matter for a hearing limited to jurisdiction or set a 
hearing on both jurisdiction and value.  In the latter event, the issue of jurisdiction is heard as a 
preliminary matter.  The judges often prefer to hear both issues in one proceeding when it 
appears there is a strong likelihood of the taxpayer establishing reasonable cause.  Similarly, the 
judges do not want to schedule a second hearing if it appears more efficient to have the assessor 
prepare a case on value even though the appeal might ultimately be dismissed on jurisdictional 
grounds.  When the assessor strongly believes the appeal should be dismissed on jurisdictional 
grounds, he or she can always request that the hearing be limited to jurisdiction.  Another 
possibility is to request a prehearing conference along with a jurisdictional hearing.  By limiting 
the hearing to jurisdiction or having a prehearing conference and jurisdictional hearing together, 
the assessor will not have to prepare a presentation that may prove unnecessary.  The assessor 
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must balance his or her desire not to prepare a possibly unnecessary presentation with the needs 
and desires of both the judge and taxpayer.  This is especially true in smaller counties with few 
appeals.  The judges are trying to move the appeals through the system and minimize travel and 
inconvenience for all parties.  Realistically, a second hearing will often result in significant delay 
as the judge may not return to the area for an extended period of time.  

E.  Burden of proof 

Decisions of the SBOE routinely cite Big Fork Mining Co. v. Tennessee Water Quality 
Control Board, 620 S.W.2d 515 (Tenn. Ct. App. 1981) and/or SBOE Rule 0600-01-.11(1) for 
the proposition that the burden of proof is on the party appealing to the SBOE.  Having the 
burden of proof essentially means that the appealing party must introduce the minimum evidence 
necessary to overcome the presumption of correctness which attaches to the ruling or action 
precipitating the appeal.  For example, if a taxpayer appeals the valuation of his or her home, 
relevant proof such as comparable sales must be offered into evidence in order to carry the 
burden of proof.  Lawyers refer to this as establishing a prima facie case.  If the taxpayer offers 
proof pertaining to irrelevant matters such as the tax rate, the taxpayer will not have carried the 
burden of proof and the current value is presumed correct even if the assessor offers no evidence.  
See, e.g., Mac A. & Judy S. Keith (AAC, Washington County, Tax Years 2014-2015, Final 
Decision and Order, November 25, 2015) wherein the AAC concluded with respect to one of the 
parcels under appeal at page 2 that “[w]ithout relevant evidence, this Commission could find no 
basis to rule in favor of the taxpayer.”  Similarly, in Delano Carroll (AJ, Washington County, 
Tax Year 2014, Initial Decision and Order, September 17, 2015) it was noted at page 3 that 
“[n]ormally, when the appealing party fails to carry the burden of proof the administrative judge 
simply affirms the ruling of the county board of equalization based upon a presumption of 
correctness.”  On the other hand, if the taxpayer introduces relevant proof such as comparable 
sales, the assessor will have to offer evidence to rebut the taxpayer’s prima facie case.  See, e.g., 
Edward Blount (AJ, Wilson County, Tax Year 2015, Initial Decision and Order, January 15, 
2016). 

Two rulings which expressly address the minimum evidence the appealing party must introduce 
to establish a prima facie case are Wells Real Estate Fund I (AJ, Knox County, Tax Year 2005, 
Initial Decision and Order, February 21, 2006); and Sherwood Apartments, et al. (AJ, Madison 
County, Tax Year 2005, Initial Decision and Order, January 26, 2006). 

PRACTICE TIP:  In the vast majority of cases, the burden of proof will be on the taxpayer, 
since most appeals are brought by taxpayers rather than assessors.  Should the assessor believe 
the taxpayer failed to carry the burden of proof, the assessor can move for what is commonly 
referred to as a Motion for Directed Verdict/Involuntary Dismissal.  Realistically, the 
administrative judges and AAC will be reluctant to grant such motions in small appeals 
involving individuals.  On the other hand, such motions are occasionally granted in appeals 
involving registered agents and lawyers when the proof is simply deficient.  See, e.g., William 
M. Welch, et al. (AJ, Shelby County, Tax Year 2013, Initial Decision and Order Granting 
Motion for Directed Verdict, January 8, 2015); and Kimberly-Clark Corporation (AJ, Loudon 
County, Tax Years 2011-2013, Initial Decision and Order, December 2, 2013).  Given that the 
judges and AAC often use modifications to the assessor’s proof to justify reductions in value, a 
Motion for Directed Verdict/Involuntary Dismissal can eliminate that risk.  Of course, the judge 
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or AAC might simply deny the motion or take it under advisement.  In that case, the assessor 
must decide whether or not to offer any evidence.  

F.  Hearsay and affidavits 

T.C.A. § 4-5-313(1) specifically authorizes the introduction of hearsay evidence when necessary.  
Both the administrative judges and AAC tend to allow virtually any proof into the record (other 
than affidavits) and focus on the weight it should receive rather than its admissibility.  For 
example, appraisal reports are almost always allowed into evidence whether or not the appraiser 
who prepared the report is present.  See, e.g., Terri Wayne and Sheri Bracey (AJ, Davidson 
County, Tax Year 2004, Initial Decision and Order, April 27, 2005).  However, the reports are 
typically accorded little, if any, weight if the other side offers legitimate questions about the 
report and the appraiser is not present to respond.  See generally the oft-cited ruling of the AAC 
in TRW Koyo (AAC, Monroe County, Tax Years 1992-1994, Final Decision and Order, January 
13, 1995). 

The introduction of affidavits can be more problematic.  T.C.A. § 4-5-313(2) requires that any 
party proposing to introduce an affidavit into evidence provide the other party with a copy at 
least ten (10) days prior to the hearing.  The other party then has seven (7) days to request an 
opportunity to cross-examine the affiant.  The statute specifically provides that the affidavit shall 
not be admitted into evidence if an opportunity to cross-examine the affiant is not afforded.  
However, subdivision (3) states that “[t]he officer assigned to conduct the hearing may admit 
affidavits not submitted in accordance with this section where necessary to prevent injustice[.]”   

G.  Expertise and credibility of witnesses 

It cannot be stressed strongly enough that a witness must be credible if his or her testimony is to 
receive any weight.  Indeed, in many cases the expertise and credibility (or lack thereof) of a 
particular witness will dictate the outcome of the appeal.  See, e.g., Adair Manor No. 2, et al. 
(AJ, Knox County, Tax Year 1994, Initial Decision and Order, May 5, 1995); Biller-Walker 
Associates #3 (AJ, Shelby County, Tax Year 1995, Initial Decision and Order, August 18, 
1997); and The Industrial Board of Rutherford County (AJ, Rutherford County, Tax Years 
2010 and 2011, Initial Decision and Order, June 22, 2012). 

NOTE:  In Wayne Hurst (AAC, Union County, Tax Year 1990, Final Decision and Order, 
November 19, 1991), the AAC stated at page 2 of its ruling that “[i]t is usually acceptable for an 
owner of [unimproved] land to express an opinion of its value whether or not he is qualified as 
an appraiser . . .”  Presumably, the property owner must substantiate his or her opinion like any 
expert by referencing comparable sales or the like.  

It should also be kept in mind that the SBOE is often aware of facts that the parties may not 
realize.  For example, in T & W Enterprises, Inc. (AJ, Bedford County, Tax Year 1995, Initial 
Decision and Order Dismissing Appeal, October 16, 1995), the taxpayer was unaware of the fact 
that the SBOE kept records of when appeal forms were requested and sent.  Similarly, the 
administrative judge and/or AAC may be familiar with a comparable sale, or even the subject 
property, from another appeal.  
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PRACTICE TIP:  In many commercial appeals, the taxpayer utilizes the services of a registered 
agent who is often compensated via a contingent fee arrangement.  As the administrative judge 
explained in Nashwood Park Limited Partnership, et al. (Davidson County, Tax Year 2007, 
Initial Decision and Order Granting Assessor’s Motion for Directed Verdict, April 29, 2008) at 
page 2, “. . .  although contingent fee arrangements do not per se require rejection of an agent’s 
analysis, such an arrangement adversely impacts the agent’s credibility.”  Thus, the assessor may 
want to use discovery (discussed in Section III) to determine the representative’s fee 
arrangement.  In the event the agent does have a contingent fee arrangement, it is certainly 
appropriate to raise the issue on cross-examination. See Regions Bank (AJ, Haywood County, 
Tax Year 2010, Order, March 30, 2012), wherein the administrative judge addressed this issue in 
the context of a discovery dispute at page 2 of the Order as follows: 

Obviously, the nature of the payment structure between the appellant and the agent 
might have some bearing on the credibility of the agent.  Thus, while the contract 
need not be produced, the agent is obliged to answer any questions related to the fee 
structures (i.e. straight fee vs. contingency contract). 

H. Counterclaims and increased assessments

In certain instances, the assessor can make a good faith argument that the current appraisal of the 
property under appeal is less than market value.  In such cases, the assessor can simply present 
evidence in support of a higher value.  However, as discussed in Section II, Part D, the taxpayer 
has the right to withdraw its appeal before entry of the final order unless the assessor has filed a 
counterclaim.  Thus, the assessor must decide whether he or she wants to proceed with a hearing 
to seek a higher value even though the taxpayer has decided to withdraw its appeal.  See, e.g., 
A.H. Johnson Co., LP (AJ, Davidson County, Tax Year 2011, Initial Decision and Order, July 
10, 2013).  In such instances, the assessor must file the counterclaim before the taxpayer 
withdraws its appeal.  See also, Green Hills Market (AJ, Davidson County, Tax Year 2009, 
Corrected Initial Decision and Order, July 27, 2010) wherein the assessor’s counterclaim was 
dismissed as untimely, but the assessor was able to prove a higher value at the hearing since the 
taxpayer had not withdrawn its appeal.  

I. Fee simple vs. leased fee and leasehold assessments

In First American National Bank Building Partnership (AAC, Davidson County, Tax Years 
1984-1987, Final Decision and Order, May 27, 1988), the AAC ruled at page 3 that it “is the 
entire fee simple unencumbered value and not any lesser or partial interests” which is normally 
subject to taxation.  Thus, an appraisal of the leased fee estate is irrelevant if market rents exceed 
contract rents.  See, e.g.,  D & O Management Co. (AJ, McNairy County, Tax Year 2013, 
Initial Decision and Order, March 13, 2014). 

The one exception to the foregoing discussion is mandated by T.C.A. § 67-5-502(d) which 
provides that the lessee’s interest is separately assessable when the fee owner is exempt from 
taxation and leases real property to a taxable entity.  Such a situation most often occurs when the 
Industrial Development Board or other governmental entity leases real property to a private 
company.  The proper method for calculating a leasehold assessment is discussed in Section V, 
Part I. 
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J.  Complying with orders and requests for data 

It is essential to comply with orders, discovery requests and similar matters.  Failure to do so can 
result in the issuance of a default order.  See, e.g., Arbors of Hendersonville/Tramwell Crow, 
et al. (AJ, Sumner & Gibson Counties, Tax Year 1993, Notice and Order of Default, October 22, 
1993);  RW Ford-Mercury Real Estate Partner (AJ, Cocke County, Tax Year 2014, Initial 
Decision and Order Dismissing Appeal, January 22, 2015); and Appeals Represented by L. 
Marshall Albritton (AJ, Davidson County, Tax Year 2012, Order Concerning Motion to Set 
Aside Notice and Order of Default, June 28, 2013).  Should a problem arise in complying with 
such matters, file an appropriate motion with the administrative judge or AAC and request 
modification of the provision or request at issue.  Typically, the SBOE does not require a 
“formal” motion.  Indeed, the administrative judges often utilize email for such matters.  Unless 
arrangements have been made for a conference call or the like, such requests should be in writing 
with a copy sent to the opposing party’s representative.  

K.  Requesting continuances, extensions etc.  

Requests for continuances and extensions should be made in good faith and as early as 
practicable.  Otherwise, the request will likely be denied and could adversely affect the party’s 
credibility.  See, e.g., Lillie Mae Cain, et al. (AJ, Knox County, Tax Year 1992, Order, January 
15, 1993); Shelby County Real & Personal Property Appeals Pending for 1990 and Prior 
Tax Years Involving Taxpayers Represented by Caruthers & Associates, Inc. (AJ, Shelby 
County, Various Tax Years, Order, August 1, 1991).  In more extreme cases, dismissal of the 
appeal can result as in Jai Ganesha LLC (AJ, Davidson County, Tax Year 2013, Initial 
Decision and Order Dismissing Appeals,  April 30, 2015); and Herman C. Chitwood, et ux 
(AAC, Scott County, Tax Year 1990, Final Decision and Order, November 19, 1991).  

L.  Petitions for reconsideration 

Such petitions are governed by T.C.A. § 4-5-317 and Rule 1360-4-1-.18 of the Uniform Rules.  
A party has fifteen (15) days from the entry of the administrative judge’s initial decision and 
order or the AAC’s final decision and order to file a petition for reconsideration. Realistically, 
petitions which simply ask the administrative judge or AAC to reconsider the evidence presented 
at the hearing will typically be denied.  Petitions are most likely to be granted where the original 
decision was based upon a mistake of fact or law which would result in a different outcome if 
corrected.  Petitions must state “the specific grounds upon which relief is requested” as required 
by both T.C.A. § 4-5-317(a) and Rule 1360-04-01-.18(1)(a) of the Uniform Rules.  See, e.g., 
Maxwell Communications Corporation (AJ, Hamblen County, Tax Year 1989, Order Denying 
Petition for Reconsideration, October 26, 1989).  Another mistake commonly made by 
practitioners is to request the opportunity to present new or additional evidence without 
providing the explanation and documents required under Rule 1360-04-01-.18(1)(a) of the 
Uniform Rules.  Of course, the administrative judge and AAC have the discretion to excuse such 
failures “in the interest of justice” pursuant to Rule 1360-04-01.01(2) of the Uniform Rules. 

Once a petition for reconsideration has been filed, the administrative judge/AAC has twenty (20) 
days to enter a written order granting or denying the petition.  When a petition for 
reconsideration is granted, the administrative judge/AAC may issue a new order or set the matter 



26 
 

for further proceedings.  If no action has been taken on the petition within twenty (20) days, the 
petition shall be deemed denied as a matter of law.  

It should be kept in mind that the filing of a petition for reconsideration is not a prerequisite for 
seeking administrative or judicial review. T.C.A. § 4-5-317(a).  However, the filing of a timely 
petition for reconsideration effectively tolls the deadline to seek administrative or judicial 
review.  See T.C.A. §§ 4-5-317(e) and 4-5-315(b).  The time for seeking administrative or 
judicial review begins anew after disposition of the petition for reconsideration. 

In those cases when an initial decision and order is subject to both a timely petition for 
reconsideration and an appeal to the AAC, the petition for reconsideration is normally disposed 
of first in accordance with T.C.A. § 4-5-315(b). 

M.  Settlement negotiations 

Parties often want to testify concerning their settlement negotiations.  However, settlement 
negotiations are simply inadmissible under Rule 408 of the Tennessee Rules of Evidence.  See, 
e.g., James H. and Barbara B. Nixon (AJ, Knox County, Tax Years 2013 and 2014, Initial 
Decision and Order, June 4, 2014).  The commonly accepted rationale for this rule is the policy 
of promoting the settling of disputes, which would be discouraged if settlement offers were 
admitted into evidence.  It is not unusual for a party to withdraw its offer of settlement and argue 
for a higher or lower value if the matter goes to hearing.  

N.  Equalization 

In recent years the SBOE has taken the strict view that equalization is achieved by determining 
the subject property’s market value and reducing that value by the county’s appraisal ratio for the 
tax year at issue.  The basis for this concept is Laurel Hills Apartments, et al. (SBOE, 
Davidson County, Tax Years 1981 and 1982, Findings of Fact and Conclusions of Law, April 
10, 1984).  In that case, the AAC certified to the full SBOE the issue of the appropriate means 
for equalizing assessments under Tennessee law.  The AAC split evenly as to whether 
equalization is achieved by appraising property annually at full market value and applying the 
county’s appraisal ratio (“Market Value Theory”), or by appraising property at full market value 
during the year of reappraisal and retaining those values until the next reappraisal absent a 
showing that the subject property has fluctuated in value differently than similar properties in the 
county (“Base Year Theory”).  The SBOE ruled “that as a matter of law property in Tennessee is 
required to be valued and equalized according to the ‘Market Value Theory.’”  Consequently, the 
SBOE concluded that “the fair market value of the subject properties are affirmed as set by the 
Assessment Appeals Commission, and the appraisal ratio of .4480 is to be applied to equalize 
these values with the prevailing level of value in Davidson County for the years in question.”  In 
other words, when an assessment has been appealed, equalization is achieved by reducing the 
established fair market value by the appraisal ratio for the county for the tax year at issue.  

O.  Appraisal reports 

In many appeals a party (typically the taxpayer) seeks to rely on an appraisal report, but the 
appraiser is not present to testify and undergo cross-examination.  Normally, the appraisal 
reports are allowed into evidence.  However, if the appraiser is not present and the other party 
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raises legitimate questions about the appraisal report, it typically does not receive any weight.  
The administrative judges have issued numerous rulings to this effect and typically cite TRW 
Koyo (AAC, Monroe County, Tax Years 1992, 1993 and 1994, Final Decision and Order, 
January 13, 1995) as the governing precedent.  See, e.g., Michael L. Shular (AJ, Cocke County, 
Tax Year 2014, Initial Decision and Order, May 21, 2015); and Robert Daniel and Mary Lou 
Booth (AJ, Fayette County, Tax Year 2009, Initial Decision and Order, September 17, 2009). 

P. Agreements violating public policy

An agreement to value property contrary to law violates public policy and cannot be enforced.  
See Jersey Miniere Zinc Co. (AJ, Smith County, Tax Year 1984, Initial Decision and Order, 
July 22, 1985).  For example, if a manufacturing facility has a market value of $1,000,000, the 
assessor cannot agree to value it at $700,000 because the property owner has experienced 
financial difficulties.  

Q. Post-hearing filings

Many representatives erroneously assume that additional materials can be filed as a matter of 
right following the hearing.  In actuality, the record is normally closed at the conclusion of the 
hearing unless the administrative judge or AAC leaves it open for additional filings.  See John 
W. and Barbara B. McDowell (AJ, Shelby County, Tax Year 1987, Initial Decision and Order,
September 23, 1988).

PRACTICE TIP:  If you want an opportunity to supplement the record, ask permission to do so 
prior to the conclusion of the hearing.  If you do not realize until after the hearing that you want 
to supplement the record, file a written request with the administrative judge/AAC (along with a 
copy to the other party) setting forth what you want to file and how much time you need.  Be 
aware that post-hearing filings can create a number of problems.  For example, the AAC often 
renders a decision immediately after the hearing or later in the day.  Moreover, since the other 
party will typically be afforded an opportunity to respond, further delay ensues.  Additionally, 
depending upon the contents of a post-hearing filing, the other party may legitimately want to 
cross-examine the person who prepared the document(s) in question.  Typically, post-hearing 
filings are much more common in appeals involving lawyers and deal with legal issues that do 
not require additional testimony or cross-examination. 

R. Serve/copy other party when filing written documents

Once an appeal has been filed with the SBOE, the parties must copy one another when filing any 
documents with the SBOE and/or Administrative Procedures Division.  See Rule 1360-04-01-
.02(4) of the Uniform Rules.  When a party is represented by an agent or attorney, the copies 
should be sent to the agent or attorney.  The filings must contain a statement (including the date) 
that copies have been served upon all parties.  Typically, a certificate of service or less formal 
indication such as “cc” will suffice.  

The possible ramifications for failing to copy the other side was made painfully aware to the 
assessor in MBL Life Assurance Corporation (AAC, Shelby County, Tax Years 1994 and 
1995, Order Setting Aside Dismissal and Approving Settlement, July 8, 1997).  In that case, the 
assessor withdrew her appeal before the administrative judge without copying counsel for the 
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taxpayer.  The administrative judge dismissed the appeal pursuant to the assessor’s letter of 
withdrawal.  The taxpayer appealed to the AAC seeking to have the dismissal set aside and 
preserve its right to file a counterclaim in support of a reduced value.  The AAC granted the 
taxpayer’s request reasoning in pertinent part at page 2 of its ruling that “[b]ecause the taxpayer 
was given no notice of the assessor’s request to dismiss, we find that the dismissal was entered 
prematurely and should be set aside.”  

CAUTION:  Administrative judges detest receiving filings and not knowing whether the other 
party was copied.  The administrative judge will either have to contact the parties or simply 
forward copies to expedite matters.  In an extreme case, the administrative judge might find the 
failure to copy the other party prejudicial and not allow the documents into the record.  

S. Confidential tax records and evidence

T.C.A. §§ 67-5-303 and 67-5-401 allow assessors to obtain certain otherwise confidential tax
records and evidence for use in appraising properties.  Disclosure of such information can
constitute a misdemeanor unless the statute permits disclosure in the context of a hearing or the
like.

T. Equity

In Trustees of Church of Christ (AAC, Obion County, Claim of Exemption, Final Decision 
and Order, January 13, 1995), the AAC ruled that it lacks equitable powers and cannot simply 
waive statutory requirements.  Of course, the AAC (and administrative judges) have equitable 
powers when expressly granted by statute such as the “reasonable cause” provision in T.C.A. § 
67-5-1412(e).  See also Tazewell Properties, LLC (AAC, Sullivan County, Tax Year 1995,
Final Decision and Order, December 19, 1997).

U. Ex parte communications – T.C.A. § 4-5-304

An ex parte communication occurs when only one of the parties to a proceeding participates and 
no notice is given to the other party.  Such communications can be made both in writing and 
orally.  Thus, it is inappropriate to contact the administrative judge (or an agency member) to 
discuss matters, directly or indirectly, at issue in the appeal.  It is only appropriate to contact the 
administrative judge to discuss “routine” procedural matters.  For example, a party might contact 
the administrative judge to inquire how hearings are scheduled in general terms.  The statute 
requires that any improper ex parte communications be placed on the record and any party 
wishing to rebut the communication must be allowed to do so.  The person receiving the 
communication may be disqualified from the case in more extreme situations.  The person 
making the ex parte communication is subject to sanctions which includes being held in default.  

V. Amending real property appeals to include subsequent tax years

In certain instances, the SBOE will not hear an appeal before the deadline to appeal a subsequent 
tax year.  For example, due to the volume of appeals an appeal for tax year 2015 might not be 
docketed for hearing until September of 2016.  In most counties, the county board will have 
already completed its session for tax year 2016.  SBOE Rule 0600-.01-.10(2) governs such 
situations and basically addresses three situations.  First, if the original appeal was timely filed, it 
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may be amended as of right to include a subsequent tax year (or years) until the next reappraisal.  
A new appeal must be filed for a reappraisal year.  Second, if the original appeal was filed 
untimely, it may be amended to include a subsequent tax year (or years) until the next reappraisal 
if (a) the late appeal was eligible for a “reasonable cause” determination under T.C.A. § 67-5-
1412(e); and (b) the written order disposing of the original appeal was entered later than ten (10) 
days before the appeal deadline.  Third, all other requests to amend are within the discretion of 
the administrative judge.   

In most cases, the parties will consolidate the tax years for hearing and the same determination of 
market value will apply to each tax year under appeal.  In certain situations, however, a party 
will seek different market value determinations for the various tax years.  When that occurs, 
different proof can be offered for different tax years.  In some cases, separate hearings will be 
conducted.  In other cases, a single hearing will be conducted, but the proof will be different for 
the tax years under appeal.  Whatever procedure is most efficient in a particular case will dictate 
whether the various tax years are consolidated for a single hearing.  

NOTE:  This rule applies to real property appeals.  Since personal property returns are filed 
annually, the resulting assessments will normally change from the prior tax years.  Hence, the 
new personal property assessment must be appealed just like a new real property assessment 
resulting from reappraisal. 

W.  Property leased by a public utility 

Such property, whether real or personal, is assessed as public utility property pursuant to T.C.A. 
§§ 67-5-501(8) and 67-5-502(c).  See also, Crown Enterprises, Inc. v. SBOE, 543 S.W.2d 583 
(Tenn. 1976) (property leased by trucking company and used as a truck terminal and repair 
facility classified as public utility property); and John D. Whalley & M.L. Zeitlin (AJ, 
Davidson County, Tax Years 1989 & 1990, Initial Decision and Order, November 2, 1990) 
(portion of office building leased to telephone company assessed as public utility property). 

X.  Effectively presenting your case 

In order to effectively present a case, assessors and appraisers must be credible.  That means 
settling appeals when the property has been overvalued and defending your estimate of value 
when you believe your contended value represents market value.  If the administrative judge or 
AAC perceives you as defending an appraisal that is clearly excessive, you lose your credibility.  
In other words, settle the appeals you should settle and fight the appeals you should fight.  
Surprisingly, many assessors and appraisers are under the misapprehension that it is their job to 
defend the assessor’s and/or county board’s value no matter what.  In fact, your job is to value 
the property at its market value (prior to application of the appraisal ratio). 

As discussed in Section IV, Part A, the property record card does not prove your case.  Errors on 
the property record card should be corrected, but the cost, income and/or sales comparison 
approaches must be used to establish market value.  

In the vast majority of appeals, assessors and agents do not introduce into evidence full-blown 
appraisal reports that are USPAP compliant.  To avoid any confusion concerning what the 
document is, most practitioners avoid labeling the document as an “appraisal” and utilize terms 
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such as “hearing exhibit” or “valuation analysis.”  It should be noted that the State Licensing and 
Certified Real Estate Appraisers Law specifically provides in T.C.A. § 62-39-104(c) that it does 
not apply to agents (i.e. tax reps) registered with the SBOE in accordance with T.C.A. § 67-5-
1514.  Thus, agents are effectively exempted from the need to comply with USPAP when 
presenting a valuation analysis in hearings before the SBOE or county boards of equalization.  
Additionally, fee appraisers will sometimes provide “specialized services” as defined in T.C.A. § 
62-39-102(14).  Such services do not constitute an “appraisal assignment” as defined in T.C.A. § 
62-39-102(4). 

As discussed in Section II, Part C, deputy assessors and employees of the DPA holding certain 
appraisal designations are authorized to represent assessors in hearings before the SBOE.  The 
SBOE has historically allowed such individuals to offer valuation analyses regardless of whether 
they are USPAP compliant. Presumably, the USPAP Jurisdictional Exception Rule would come 
into play if the valuation analysis prepared by such an individual was challenged on USPAP 
grounds.  Again, simply calling the document something other than an “appraisal” will eliminate 
the issue in most cases.  

It should be kept in mind that although the SBOE has historically allowed valuation analyses into 
evidence, that does not mean they will receive the same weight as full-blown appraisal reports 
that are USPAP compliant.  See, e.g., Anderson & Anderson LLC (Tipton County, Tax Years 
2013-2015, Final Decision and Order, February 11, 2016) wherein the Assessment Appeals 
Commission gave greater weight to the taxpayer’s proof noting two factors.  First, the taxpayer’s 
primary witness was a licensed appraiser with considerable experience whereas the deputy 
assessor was not an appraiser.  Second, the taxpayer’s appraisal report was USPAP compliant 
whereas the assessor’s analysis was not.  

Make your arguments to the administrative judge/AAC, not the taxpayer.  Obviously, there 
would be no need for a hearing if the taxpayer agreed with you.  The administrative judge/AAC, 
not the taxpayer, will be deciding the case. 

Remember that the administrative judge/AAC are conducting a hearing and listening to both 
parties’ evidence.  Although the administrative judge/AAC will sometimes explain a concept 
such as the relevant assessment date to a taxpayer, that is not the purpose of the hearing.  Indeed, 
in certain instances the administrative judge/AAC do not appreciate being put on the spot.  For 
example, they recognize that January 1 of the tax year constitutes the relevant assessment date 
and will make that finding in the written order.  Do not ask them to tell the taxpayer that is the 
law.  Similarly, taxpayers often have elaborate presentations summarizing irrelevant data such as 
their neighbors’ appraisals for the last ten (10) years.  The administrative judge/AAC recognize 
that those appraised values are not relevant.  Typically, it serves no useful purpose to try to 
explain to the taxpayer that his or her proof is not relevant.   

Be consistent from one appeal to the next.  For example, do not criticize a taxpayer in one appeal 
for averaging comparable sales (rather than adjusting them) and then turn around in the next 
appeal and do the same exact thing.  This situation often occurs in the context of post-assessment 
date sales.  You cannot challenge them when they are to your detriment, but try to use them 
when they support your position.  
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Surprisingly, many representatives introduce voluminous documents into evidence with no page 
numbers.  In such situations, the individual(s) hearing the case cannot even find the page being 
referenced.  If necessary, write the page numbers in longhand.   

In more complex appeals, consider preparing a single sheet which summarizes the key 
components of your analysis.  For example, the summary could simply summarize the pertinent 
characteristics of the land and building(s) and your conclusions of value utilizing the cost, 
income and/or sales comparison approaches.  Sometimes it is useful to also provide  a summary 
of the components of your approaches to value.  For example, a summary of the cost approach 
might include your estimates of reproduction/replacement cost and depreciation.  Similarly, a 
summary of the income approach might include the assumed market rent, potential gross income, 
vacancy and collection loss, expenses and capitalization rate.  Another effective technique is to 
have tabs that allow one to turn directly to the supporting documentation.  For instance, the 
summary might indicate that a 7% capitalization rate was assumed.  The tab would allow one to 
see the surveys and calculations constituting the support for the contended capitalization rate. 

Be respectful to everybody at the hearing no matter how you actually feel.  Do not become 
argumentative or condescending.  You want to appear professional.   

Remember, you may find yourself before the same individual(s) in the future.  They will often 
remember you and the job you did the last time.  Obviously, it is advantageous to be viewed in 
the best possible light.  It is exceedingly difficult to regain lost credibility.  Ideally, the 
administrative judge/AAC will view you as a reasonable person and assume there must be merit 
to your position. 

It is imperative that all parties to an appeal believe that the hearing is being conducted by truly 
impartial administrative judges and AAC members.  On occasion, assessors and agents know the 
administrative judges and/or AAC members and will address them by their first name rather than 
as “Judge, Mr., Ms.” or the like.  This results in the appearance of undue familiarity with the 
judge or tribunal, especially when dealing with individual taxpayers representing themselves. 
Thus, simply avoid calling the administrative judges and AAC members by their first names and 
do not act in a way suggesting that you are unduly familiar with the individual(s) hearing the 
appeal.  

 

SECTION V – VALUATION 

A.  General information 

T.C.A. § 67-5-601(a) provides that “[t]he value of all property shall be ascertained from the 
evidence of its sound, intrinsic and immediate value, for purposes of sale between a willing seller 
and a willing buyer without consideration of speculative values. . . ” The SBOE routinely 
assumes that the foregoing requires property to be appraised at its fair market value (prior to 
application of the appraisal ratio).   
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T.C.A. § 67-5-602 requires that assessors utilize manuals prepared by the DPA and approved by
the SBOE when valuing real property.  The statute requires that such manuals provide for
consideration of the following factors:

1. Location;
2. Current use;
3. Whether income bearing or non-income bearing;
4. Zoning restrictions on use;
5. Legal restrictions on use;
6. Availability of water, electricity, gas sewers, street lighting, and other municipal services;
7. Inundated wetlands;
8. Natural productivity of the soil, except that the value of growing crops shall not be added

to the value of the land.  As used in this subdivision, (b)(8), ‘crops’ includes trees; and
9. All other factors and evidence of value generally recognized by appraisers as bearing on

the sound, intrinsic and immediate economic value at the time of assessment.

At present, the State of Tennessee Assessment Manual approved by the SBOE in 1972 
constitutes the “official” manual for assessing property in Tennessee.  The manual essentially 
summarizes generally accepted appraisal principles.  As will be discussed below, the one 
provision that many assessors and taxpayers are not aware of is the discussion on page AP-8 of 
the manual concerning value in use versus value in exchange and the relationship of those 
concepts to the appraisal of special-purpose properties.   

For a good overview of the law and principles governing the valuation of property in Tennessee, 
see Aluminum Company of America (Blount County, Tax Year 1991, Initial Decision and 
Order Adopting Proposed Findings of Fact and Conclusions of Law, January 8, 1993).  For good 
discussions of the need at least to consider all three approaches to value and substantiate those 
approaches ultimately relied upon, see Stokely Hospitality Properties (AJ, Sevier County, Tax 
Year 1991, Initial Decision and Order, March 13, 1992); and William S. Paley d/b/a J.C. 
Penney Co., Inc. (AJ, Hamilton County, Tax year 1989, Initial Decision and Order, April 3, 
1992).  Examples of factors which are simply irrelevant to the issue of market value include the 
increase in value resulting from reappraisal, E.B. Kissell, Jr. (AAC, Shelby County, Tax Years 
1991 & 1992, Final Decision and Order, June 29, 1993); and taxes. John C. and Patricia A. 
Hume (AAC, Shelby County, Tax year 1991, Final Decision and Order, November 12, 1993).  

Typically, values established on appeal before the SBOE are carried forward until the next 
reappraisal or current value update program.  It should be noted, however, that an assessor need 
not continue to utilize a value adjudicated by the SBOE for a prior tax year when values in the 
jurisdiction have been generally recalculated.  See Harry & Linda England (AAC, Dickson 
County, Tax Years 1991 & 1992, Final Decision and Order, January 6, 1995). 

In most cases where the appealing party has carried the burden of proof, the administrative judge 
and/or AAC weighs the evidence presented by the parties and reaches a conclusion of value.  In 
some cases, one party’s proof may be adopted in its entirety.  For example, it might be decided 
that Appraiser Smith’s appraisal report constituted the best evidence of value and should be 
adopted as the basis of valuation.  On the other hand, it might be decided that Appraiser Smith’s 
income approach and Appraiser Miller’s sales comparison approach have greatest probative 
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value and should be correlated in the middle of the range established by the two approaches.  In 
certain cases, components of both parties’ approaches to value will be adopted.  For example, it 
might be concluded that the income approach should be accorded greatest weight using 
Appraiser Smith’s capitalization rate and Appraiser Miller’s estimates of potential gross income, 
vacancy and collection loss and expenses.  Every case is different and ultimately a function of 
the evidence.  

Since most decisions involve the weighing of evidence and utilize generally accepted appraisal 
principles, methodology is often not at issue.  Nevertheless, many decisions have been issued by 
the SBOE over the years addressing particular aspects of the cost, sales comparison and income 
approaches.  Moreover, Tennessee law may require the use of a particular methodology when 
appraising certain types of property.  

B.  Greenbelt and conservation easements 

The Comptroller has recently revised the Greenbelt Handbook available online.  It now includes 
numerous administrative rulings along with the statutes and other legal authority governing the 
administration of the greenbelt program.  The handbook also includes information on 
conservation easements that might be helpful when such appeals are filed.  

C.  Single family residences 

In virtually all appeals involving single family residences, it will be necessary to introduce 
comparable sales.  The SBOE has issued countless rulings explaining the need to adjust those 
sales.  Typically, the administrative judges cite the ruling of the AAC in E.B. Kissell, Jr. (AAC, 
Shelby County, Tax Years 1991 & 1992, Final Decision and Order, June 29, 1993) wherein the 
Commission stated in relevant part at page 2 as follows: 

The best evidence of the present value of a residential property is generally sales of 
properties comparable to the subject, comparable in features relevant to value.  Perfect 
comparability is not required, but relevant differences should be explained and  
accounted for by reasonable adjustments.  If evidence of a sale is presented without the 
required analysis of comparability, it is difficult or impossible for us to use the sale as an 
indicator of value. 

When a home has recently been constructed, the cost approach should also be utilized in the 
analysis of value.  It is often useful to obtain actual construction costs from the taxpayer.  
However, unlike a cost approach prepared using Marshall Valuation Service, the taxpayer’s costs 
often do not include all hard and soft costs normally considered by an appraiser.   

D.  Income-producing properties 

Not surprisingly, the SBOE will normally give the income approach significant, if not exclusive, 
weight when valuing income-producing properties such as apartment complexes and hotels.  
Depending upon the age of the property and the availability of comparable sales, the cost and 
sales comparison approaches might also be relevant in a given appeal.   
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The SBOE has consistently ruled that market rent rather than contract rent must be used in the 
income approach.  See Hoover v. SBOE, 579 S.W.2d 192 (Tenn. Ct. App. 1978).  See also, 
First American National Bank Building Partnership (AAC, Davidson County, Tax Years 
1984-1987, Final Decision and Order, May 27, 1988) which holds that real property is valued in 
fee simple for property tax purposes.  In many cases, contract rent is less than market rent and a 
valuation based upon contract rent would therefore constitute a leased fee valuation.   

E.  Special-purpose and limited-market properties 

In appeals involving special-purpose properties reference should be made to page AP-8 of the 
Tennessee Assessment Manual which discusses the concepts of value in use versus value in 
exchange.  In a nutshell, the Tennessee Assessment Manual provides that special purpose 
properties are valued in use and the cost approach generally constitutes the appropriate 
methodology.   

It has also been held that limited-market properties must be valued in use.  See UCAR Carbon 
Co., Inc. (AJ, Montgomery County, Tax year 1994, Initial Decision and Order, April 12, 1995).  
That decision also discusses the difference between special-purpose and limited-market 
properties.  

Another ruling of possible interest is Teledyne Telemetry (AJ, Marshall County, Tax Year 
2007, Initial Decision and Order, December 13, 2007) in which the administrative judge 
concluded that an industrial facility used to manufacture circuit boards did not constitute a 
special-purpose property.  

F.  Going concern vs. market value 

In certain cases, taxpayers will assert that the sale of a business should be used to value the real 
property which is what the assessor is actually appraising for property tax purposes.  It has been 
held that “market value” and “going concern value” are distinct concepts and a sale of the going 
concern is not necessarily indicative of the market value of the real property.  See, e.g., Dico 
Tire, Inc. (AJ, Anderson County, Tax Year 1989, Initial Decision and Order, July 27, 1990).  See 
also Morristown Medical Investors, et al. (AAC, Hamblen County, Tax Year 1994, Final 
Decision and Order, May 20, 1997), wherein the AAC found one of the appraisal reports 
deficient because, among other things, no adjustment was made for going concern value.  

G.  Subsidized apartments 

For many years it had been unsettled in Tennessee how to value federally subsidized apartment 
complexes for property tax purposes.  In recent years, however, the SBOE and Tennessee Court 
of Appeals have consistently ruled that the present value of the subsidies should be included in 
the valuation of the real property.  The various rulings by the AAC and Court of Appeals are 
summarized in Sevierville Senior Apartments, L.P., et al. (AJ, Sevier, Davidson & Knox 
Counties, Tax Years 2011-2013, Consolidated Initial Decision and Order, October 25, 2013) 
which was affirmed by the AAC in Sevierville Senior Apartments, LP, et al. (AAC, Sevier, 
Davidson & Knox Counties, Tax Years 2011-2013, Final Decision and Order, December 5, 
2014).  The taxpayers have appealed the AAC’s ruling to court.   
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Significantly, the SBOE has since adopted rules (Chapter 0600-10 entitled “Subsidized 
Affordable Housing”) which basically affirm the methodology used to value federally subsidized 
apartment complexes summarized in the above-referenced administrative judge ruling.  The rules 
establish acceptable methods for property tax valuation of affordable housing in three categories:  
(1) IRC § 42 LIHTC (tax credit) housing; (2) loan subsidized rural renting housing (§ 515 
Housing Act of 1949); and (3) loan-for-credit housing (§ 1602 American Reinvestment and 
Recovery Act of 2009).  In each instance, the adopted methodology measures the property value 
contribution of the subsidy as a source of income or avoided expense supplementing restricted 
(below market) property rents.  

H.  Proration of new buildings and improvements 

Pursuant to Tenn. Code Ann. § 67-5-504(a), assessments of real property are normally made as 
of January 1 of the tax year.  However, Tenn. Code Ann. § 67-5-603(b)(1) requires the assessor 
to make a prorated assessment if after January 1 and before September 1 of any tax year, an 
improvement or new building is completed and ready for use or occupancy, or the property has 
been sold or leased.  In other words, the assessor must value the new construction as of the date 
of its completion.   

For a more detailed discussion of this topic, please see pages 37-38 of the DPA’s manual entitled 
Tennessee Assessment Law for Assessors of Property (Revised 2015).  See John and Kimberly 
Roberts (AJ, Knox County, Tax Year 2014, Initial Decision and Order, April 10, 2015) for an 
example of how this issue is typically dealt with on appeal. 

I.  Leasehold assessments 

Tennessee Code Ann. § 67-5-502(d) provides in substance that assessors must make leasehold 
assessments when (1) the fee owner is exempt, (2) the lessee is not exempt; and (3) contract rent 
(including imputed rent) is less than market rent.  Typically, a leasehold assessment is basically 
made by calculating the present worth of the lessee’s savings for the remaining term of the lease.  
See T.C.A. § 67-5-605 which sets forth the methodology for computing the value of a taxable 
leasehold interest.  The statute also provides as “an alternative in valuing an interest in 
residential property . . . [the assessor may utilize] the sales comparison approach using sales or 
transfers of similar interests in residential property.”  [Emphasis supplied] 

The statute essentially codifies two rulings of the Tennessee Supreme Court concerning 
leasehold assessments.  First, in State v. Grosvenor, 149 Tenn. 158, 258 S.W. 140, 142 (1924), 
the Court held that ‘[t]he value of a leasehold is to be based on the difference between the rent 
paid and the value of the use of property.”  Second, in Metropolitan Government of Nashville 
and Davidson County v. Schatten Cypress Co., 530 S.W.2d 277, 281 (Tenn. 1975), the Court 
explained that “[t]he valuation of a leasehold for tax purposes . . . is normally accomplished by 
determining whether there is an excess in fair rental value over the rent reserved in the lease.”   

PRACTICE TIP:  When the owner of the property is the “Industrial Development Board” or 
the property is subject to a “PILOT” agreement, the assessor should investigate whether the 
property is being leased by an exempt entity to a taxable entity for less than market rent 
(including imputed rent).  
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When faced with a leasehold valuation, assessors might want to review the following two articles 
written by David Cypress, a former SBOE administrative judge:  (1) Assessing Leasehold 
Interests Part I (Local Issues, November 1988); and (2) Leasehold Assessments Part II (Local 
Issues, January 1989).  Rulings assessors might finds helpful include the following:  Airport 
Inns, Inc. v. LaManna (Tenn. Ct. App., Western Section, November 14, 1975) (Not for 
Publication); Nashville Flying Service (SBOE, Davidson County, Tax Year 1973, Unstyled 
Order, February 14, 1975); Federal Express Corp. (AAC, Shelby County, Tax Years 1987-
1989, Final Decision and Order, November 6, 1991); Wilton Corporation (Franklin County, 
Tax Years 1990 & 1991, Final Decision and Order, January 22, 1993); and Herbert A. Johnson, 
Jr. (AAC, Shelby County, Tax Year 1984, Final Decision and Order, September 18, 1987).  

J.  Mineral interests 

Tennessee Code Ann. § 67-5-502(d) provides for the assessment of all mineral interests and all 
other interests of whatever character which are owned separately from the general freehold, such 
as severed mineral rights.  The valuation of minerals is specifically addressed in the State of 
Tennessee Assessment Manual [“Assessment Manual”] prepared by the DPA and approved by 
the SBOE in 1972.  The DPA is presently in the process of preparing rules in order to update the 
Assessment Manual.  See The Coal Creek Company (AJ, Anderson, Campbell & Morgan 
Counties, Tax Years 2009-2013, Initial Decision and Order Granting Motion for Summary 
Judgment, January 28, 2014) for a detailed overview of how minerals are assessed.  The AAC 
subsequently modified the administrative judge’s ruling in Coal Creek Company (AAC, 
Anderson, Campbell & Morgan Counties, Tax Years 2009-2013, June 25, 2015) with respect to 
whether the DPA’s methodology constituted an unlawful severance tax.  The taxpayer has 
appealed the ruling of the AAC to court. 
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APPENDIX A:  SAMPLE DISCOVERY REQUEST FOR APPEALS FILED BY 
INDIVIDUALS 
 

Blank County Assessor of Property 
123 Main Street, Courthouse 

Hometown, TN 37777 
(615) 555-5555 

August 2, 2016 

John Smith 
123 Rural Road 
Hometown, TN 37777 

Re: Appeal to State Board of Equalization 

Dear Mr. Smith: 

This office has recently become aware of your appeal to the State Board of Equalization 
concerning the property located at 123 Rural Road in Hometown.  In order to determine whether 
the appeal can be settled or a hearing will be necessary, this office needs certain information 
specific to your property.  Our request is not intended to be burdensome.  We simply need specific 
information about your property to formulate our position concerning its fair market value on the 
relevant assessment date of January 1, __________. 

As you may know, once an assessment has been appealed to the State Board of 
Equalization, both the assessor and taxpayer are authorized to obtain information from one another 
in accordance with Rule 1360-04-01-.11 of the Uniform Rules of Procedure for Hearing Contested 
Cases Before State Administrative Agencies.  For your convenience, below is a link to the rules:   

http://share.tn.gov/sos/rules/1360/1360-04/1360-04-01.pdf 

 Pursuant to the rules, this office requests that you provide the following information 
concerning the property under appeal within thirty (30) days from the date of this letter.  Should 
you need additional time, please contact me so we can agree on a mutually acceptable date.   

I. If the property has been under contract to sell or actually sold between January 1, 
__________ and January 1, __________, please submit a copy of one or more of the 
following:  

i. Listing Agreement; and/or 
ii. Closing Statement. 

II. If the property has sold between January 1, __________ and January 1, __________, were 
any items of personal property included in the sale price?  If so, please provide a list of 
each item of personal property and its estimated market value. 
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III. If the property or any structures on the property were constructed between January 1, 
__________ and January 1, __________, please provide a detailed list itemizing the cost 
of construction. 

IV. Please provide the amount and type of insurance coverage on the property or any structures 
located on the property. 

V. Please provide copies of any appraisals which value the property, or any portion of the 
property, between January 1, __________ and January 1, __________.  

VI. If your contention of value is based upon comparable sales, please provide the following 
information for each sale you are utilizing: 

i. Address of the Property; 
ii. Sale date; and 

iii. Sale price. 

VII. If the property, or any portion of the property, is leased or available for lease, please provide 
the following information: 

i. Rent roll as of January 1, __________; and 
ii. Annual profit and loss statements for the most recent three years. 

VIII. If the property, or any portion of the property, is leased or available for lease, please provide 
the responsible party for the following expenses: 

i. Property Taxes:  Owner ____ Tenant ____ Shared ____; 
ii. Property Insurance:  Owner ____ Tenant ____ Shared ____; and 

iii. Property Maintenance:  Owner ____ Tenant ____ Shared ____. 

IX. Please provide any additional information you would like this office to consider. 

 Your appeal form indicates that you will be representing yourself. In the event you choose 
to have a representative, please let me know and I will direct any further communications to that 
person.  As you may or may not know, Tennessee Code Annotated Section 67-5-1514 allows the 
following persons to represent taxpayers before the State Board of Equalization:  (a) a member of 
the taxpayer’s immediate family; (b) attorneys; (c) if the taxpayer is a corporation or the like, its 
regular officers, directors or employees; (d) agents approved by the State Board of Equalization 
(commonly known as “tax reps”); and (e) a certified public accountant if the only issue concerns 
the valuation of tangible personal property. 

 Thank you for your anticipated cooperation and please do not hesitate to contact this office 
should you have any questions. 

 

Sincerely, 

___________________, County Assessor of Property 
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APPENDIX B:  SAMPLE DISCOVERY REQUEST FOR APPEALS FILED BY 
ATTORNEYS AND AGENTS 
 

TENNESSEE STATE BOARD OF EQUALIZATION 
BEFORE THE ADMINISTRATIVE JUDGE 

IN RE: ___________________    ) 

 ___________________    ) _____________ County 

 ___________________    ) 

______________________________________________________________________________ 

FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF 

DOCUMENTS AND THINGS TO _______________, 

TAXPAYER FROM _______________ COUNTY ASSESSOR OF PROPERTY 

______________________________________________________________________________ 

TO:  ______________________ 

  ______________________ 

  ______________________ 

FROM:  ______________________ 

  ______________________ 

  ______________________ 

 Pursuant to the Uniform Rules of Procedure for Hearing Contested Cases Before State 

Administrative Agencies and Tennessee Rules of Civil Procedure 26, 33, and 34, _____________, 

County Assessor of Property propounds this first set of interrogatories and requests for documents and 

things on _________________________, (“Taxpayer”) to be answered under oath by the Taxpayer 

within thirty (30) days after service.  

INSTRUCTIONS 

 1. These interrogatories and requests for production of documents are addressed to the 

Taxpayer, but are intended to include, if applicable, predecessor or successor entities, subsidiaries, 

partnerships, joint ventures, or other entities that are responsible for the property taxes on the subject 

property. 
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 2. These interrogatories and requests for production of documents and things are to be 

answered within thirty (30) days after service unless the Administrative Judge has entered an Order 

setting forth a different timeframe. Unless otherwise agreed by the Assessor and Taxpayer, all responses 

to interrogatories, and all documents and things produced in response to these discovery requests, shall be 

received by the Assessor’s office within thirty (30) days after service.  

 3. These interrogatories and requests for production of documents and things are continuing 

in nature and shall be promptly supplemented when new or additional information becomes available to 

the Taxpayer. Pursuant to Rule 26.05 of the Tennessee Rules of Civil Procedure, you are required to 

amend your Responses to these Interrogatories if in the future you determine that either: 

(a) one of your responses was incorrect when made; or 

(b) one of your responses to these interrogatories, although correct when made, is no 

longer correct. 

 4. These interrogatories and requests for production of documents and things are to be 

construed as broadly as any reasonable construction may allow.  If there is any ambiguity in any 

interrogatory or request for documents and things, the ambiguity shall be resolved in the manner that 

provides for the broadest possible scope of the discovery request.  The use of the singular form of any 

word shall include the plural and vice versa.  The specificity of the scope of any discovery request shall 

not be construed as limiting or affecting the generality of the scope of any other discovery request.  

 5. If you decline to answer any interrogatory, or part thereof, please describe the nature of 

the information withheld, the source of the information, the grounds for withholding the information, and 

any other information necessary to enable the Assessor and Administrative Judge to assess the 

applicability of the privilege or protection claimed with respect to such information.  

 6. If any document or thing is withheld from production, please describe the nature and title 

(if any) of the document or thing withheld, the length or size of such document or thing, the location of 

such document or thing, the grounds for withholding the document or thing, and any other information 

necessary to enable the Assessor and Administrative Judge to assess the applicability of the privilege or 

protection claimed with respect to such document or thing.  

 7. If any document or thing requested herein was at one time in existence, but has been lost, 

discarded or destroyed (including the deletion from any computer of any responsive document), then such 

document or thing shall be identified (within the meaning of the term “identify” as defined below) and the 

circumstances resulting in the loss, discarding, or destruction of such document or thing shall be 

explained.  
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 8. If an interrogatory cannot be answered in full, then please answer to the extent possible 

and state the reason or reasons for your inability to provide a complete answer.  If you are objecting to 

only a portion of an interrogatory, please answer the portion that is not objectionable.  

DEFINITIONS 

 A. The terms “document” or “documents” include, but is not limited to, all paper material of 

any kind, whether written, typed, printed, punched, filmed, or marked in any way; recording tape or 

wires; film, photographs, movies or any graphic matter however produced or reproduced; all mechanical 

or electronic sound recordings or transcripts of such recordings; and all electronic and/or computerized 

information in any form or medium whatsoever, including, but not limited to, tapes, disks, printouts, and 

email messages. 

 B. The term “subject property” means the property being appealed by the Taxpayer. 

 C. The term “Taxpayer” means the owner of subject property and/or any other person or 

entity responsible for property taxes for the tax year(s) under appeal.  

 D. The term “relevant assessment date” means January 1 of each tax year under appeal.  

 E. The term “appraisal” means any oral report, written report, or other document prepared in 

connection with any feasibility, financial, economic, regulatory or other study or report which relates to, 

concerns or contains any conclusions or opinions as to the value of all or any portion of subject property, 

whether prepared for purposes of or in connection with this appeal, or for purposes of or in connection 

with the purchase, feasibility, construction, sale, lease, financing or insurance of subject property, or the 

regulation of the owner of the subject property, or in connection with any other purpose.  

 F. The terms “relating to,” “relate to,” “regarding,” “concern,” or “concerning,” mean 

referring to, describing, evidencing, pertaining to, consisting of, constituting, reflecting, or in any way 

logically connected with, in whole or in part, the matter described in the interrogatory. 

 G. The term “describe” means to provide a comprehensive, full, fair, frank, complete, 

accurate, and detailed description of the matter that is the subject of the inquiry. 

 H. The terms “person” or “persons” mean any natural person, firm, proprietorship, 

partnership, joint venture, corporation, association, limited liability company, or other business entity, and 

all present and former officers, directors, agents, employees, and others acting for or purporting to act on 

behalf of such natural person, firm, proprietorship, partnership, joint venture, corporation, association, 



42 
 

limited liability company, or other business entity, with respect to the matter referred to in the 

interrogatory and/or your response. 

 I. The term “identify” when used with respect to a document or documents means: (1) to 

specify the nature of the document (e.g. letter, memorandum etc.); (2) to state the date appearing on the 

document, or if no date appears, the date on which such document was prepared; (3) to describe in general 

the subject matter of the document; (4) to identify each person who wrote, signed, dictated, or otherwise 

participated in the preparation of the document; (5) to identify each person who was an addressee thereof 

and all other persons receiving copies thereof;  (6) to identify the present location of the document; and 

(7) to identify each person who presently has the care, custody or control of the document or record and 

each copy thereof.  If such document was, but is no longer, in your possession or subject to your control, 

state what disposition was made of it and the facts or reasons for such disposition.  

 J. The term “identify” when used in reference to an individual person means to state his or 

her full name, employer, job title, present home address and telephone number, and present business 

address and telephone number.  If the present home address and telephone number and/or present 

business address and telephone number are unknown, please provide the last known address(es) and/or 

telephone number(s).  

 K. The terms “you” or “your” mean the Taxpayer and/or the individual answering the 

interrogatory as the context of the particular interrogatory or request for production requires. 

 L. The term “income and expense statement” means any and all financial reports that list 

any and all sources of income, and any and all fixed and variable expenses generated by subject property 

over a specific period of time.  The time period is typically twelve (12) months.  

 M. The term “income’ means all sources of money or other consideration paid to the 

property owner or the owner’s representative (e.g. property manager) for the purpose of use, occupancy, 

rights of access, and other reasons for possession of the premises in the past, present or future.  Income 

may also include additional sources not directly attributable to the rental of space (e.g., common area 

maintenance charges, income from laundry facilities for tenants, etc.).  

 N. The term “expenses” means fixed and variable costs paid, or to be paid, that are relevant 

to ownership or occupancy of the subject property, excluding mortgage debt service, book depreciation, 

depletion allowances or other special tax considerations, income taxes, special corporation costs, and 

additions to capital.  
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INTERROGATORIES 

 1. Please identify all persons who participated in preparing the responses to these written 

discovery requests.  Please state the name, address, telephone number and official capacity of each 

person.  For each person so identified, please describe in detail that person’s role. 

 RESPONSE: 

 2. Please identify all documents relied on by the Taxpayer in responding to these 

interrogatories. 

 RESPONSE: 

 3. Please state your opinion concerning the fair market value of subject property on the 

relevant assessment date.  

 RESPONSE: 

 4. Please state the basis for your opinion concerning the fair market value of subject 

property on the relevant assessment date.  In lieu of stating the basis for the fair market value of subject 

property on the relevant assessment date, you may provide a copy of the appraisal(s) or other analyses 

that you will rely upon at the hearing of this appeal to support your opinion of value(s). 

 RESPONSE: 
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 5. For each expert witness the Taxpayer expects to call at hearing, please state: 

a. the name, address, and telephone number of the expert; 

b. the qualifications of the expert; 

c. the subject matter on which the expert is expected to testify; 

d. the substance of the facts and opinions to which the expert is expected to testify; and 

e. a summary of the grounds for each opinion.   

 RESPONSE: 

 6. Please identify any party that assisted the expert in preparing any documents he or she 

may reference in the hearing of this matter. 

 RESPONSE: 

 7. Please identify all documents and describe all information each expert witness you intend 

to call to testify in this matter considered and/or reviewed in formulating his or her opinion(s), to 

substantiate his or her opinion(s), and to prepare to testify in this matter.  In the case of an article, manual, 

treatise, book or other written document, please identify, by chapter, page number, or other appropriate 

designation, the portion of said publication. In lieu of identifying all documents, a copy of all documents 

considered and/or reviewed may be provided.  

 RESPONSE: 

 8. For each non-expert valuation or appraisal witness that the Taxpayer expects to call at 

hearing, please state: 

a. the name, address and telephone number of the witness; 

b. the qualifications of the witness; 
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c. the value or appraisal conclusion(s) to which the witness is expected to testify; and 

d. a summary of the grounds for the valuation or appraisal opinion. 

 RESPONSE: 

 9. Please state the name, address, place of employment and business telephone number for 

each lay witness you intend to call in this matter. 

 RESPONSE: 

 10. Please identify the nature of and briefly summarize the anticipated testimony of each lay 

witness. 

 RESPONSE: 

 11. Please identify any and all appraisal(s), oral or reduced to writing, made for any purpose, 

which value subject property, or any portion thereof, between _______________ and _______________. 

 RESPONSE: 

 12. Please state the amount and type of insurance coverage on the property or any structures 

located on the property as of the relevant assessment date.   Please provide the insurance carrier, policy 

number and renewal date for each insurance policy. Alternatively, you may provide a copy of the 

insurance policy. 
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 RESPONSE: 

 13. If you are of the opinion that there existed as of the relevant assessment date any special 

facts, conditions or circumstances which materially and adversely affected the fair market value of subject 

property, please identify each such circumstance or condition, describing with particularity the manner in 

which each is believed to have affected the fair market value, and the degree to which fair market value is 

believed to have been affected.  Please identify all documents which contain facts upon which such 

opinion is based and state whether such facts, circumstances or conditions continue to exist as of the date 

of your answer hereto.   

 RESPONSE: 

 14. If your contention of value is based upon comparable sales, please provide the following 

information for each sale you are utilizing: 

a. address of the property; 

b. sale date;  

c. sale price; and 

d. the names and addresses of the sellers and buyers. 

 RESPONSE: 

 15. If subject property, or any portion of subject property, is leased or available for lease, 

please state whether the property owner or tenant is responsible for the following expenses: 

a. property taxes; 

b. property insurance; 

c. building repairs and maintenance;  
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d. parking lot and common area maintenance; and 

e. utilities. 

 RESPONSE: 

 16. If your contention of value is based upon the income approach, please state the figures 

being assumed for the following components of your analysis: 

a. market rent; 

b. net leasable area; 

c. potential gross rental income; 

d. other income; 

e. vacancy and collection loss allowance 

f. operating expenses excluding reserves for replacement; 

g. reserves for replacement;  

h. base capitalization rate; and 

i. if applicable, effective tax rate. 

 RESPONSE: 

 17. If your contention of value is based upon the cost approach, please state the applicable 

figures being assumed for the following components of your analysis: 

a. replacement cost; 

b. reproduction cost; 

c. historical cost; 

d. physical deterioration; 

e. functional obsolescence; 

f. external obsolescence; 

g. depreciated cost of site improvements; and 

h. estimated land value. 
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 RESPONSE: 

 18. If subject property, or any portion thereof, was constructed since January 1, _________, 

please state: 

a. total cost of construction; 

b. type of construction; 

c. contact information for contractor; 

d. date(s) of construction; and 

e. total square footage constructed and/or added. 

 RESPONSE: 

 19. If you acquired subject property between ____________ and ____________, please state: 

a. the date of acquisition; 

b. the consideration paid; 

c. the amount and terms of any financing; 

d. the name and address of the listing broker and the amount of time the property was 

listed; 

e. the relationship, if any, between the buyer and seller; and 

f. if you contend your acquisition was not an arms-length purchase at fair market value, 

set forth in detail the factual basis for such contention. 

 RESPONSE: 

 20. Please list the name and address of any person who either now holds or has held, at any 

time since January 1, ____________, an option to purchase subject property, the date said option expires 
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or expired, the amount paid for the option, the price at which said option can be exercised and the terms 

for payment of that amount. 

 RESPONSE: 

 21. Please state whether the property has been offered for sale since January 1, 

____________.  If so, state: (a) when the property has been offered for sale; (b) the name and address of 

any brokers with whom the property has been listed; (c) the terms of any offers, either written or oral, that 

were received; and (d) how the property was advertised. 

 RESPONSE: 

 22. Please state whether any offers to lease subject property have been received since January 

1, ____________.  If so, set forth the date and terms of each offer. 

 RESPONSE: 

 23. Please state whether any contract of sale has been executed since January 1, 

____________ for any interest in subject property.  If so, please state the names and addresses of the 

parties to each contract, describe the interest being sold, state the amount of consideration to be paid for 

the property and the terms for payment of that amount.   

 RESPONSE: 
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 24. Please state the name and address of each person known to you who has knowledge of 

facts bearing upon or relating to this appeal or the subject property, and summarize the facts known to 

each such person and the basis for their knowledge. 

 RESPONSE: 

 25. Please identify all mortgages, deeds of trust, or other financial encumbrances of record on 

the subject property as of the relevant assessment date, and for each such encumbrance state the original 

principal amount, the term, and the interest rate.  

 RESPONSE: 

 26. Please state the name, address and job title of the person signing the Verification of 

Responses below. 

 RESPONSE: 

 27. Please state the name, address and telephone number of the person to contact in order to 

arrange an inspection of subject property. 

 RESPONSE: 
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VERIFICATION OF RESPONSES 

STATE OF TENNESSEE ) 

COUNTY OF_______________ ) 

I swear, or affirm, that the foregoing answers to the Interrogatories as set forth above are true and 

correct. 

 ________________________________  

By:  ____________________________  

Capacity:  ________________________  

Sworn to and subscribed before me on this the _____ day of _____________, 20_______. 

 ________________________________  

Notary Public 

My commission expires:  ___________________________ 

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS 

Request Number 1 

Produce copies of all documents used in the preparation of the responses to the foregoing 

interrogatories, all documents identified or referred to in any of the responses to the foregoing 

interrogatories, and all documents containing or referring to any of the information set forth in the 

responses to the foregoing interrogatories. 

RESPONSE: 
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Request Number 2 

Produce copies of all appraisals or valuation analyses made with respect to the subject property 

since January 1, ________________, including but not limited to the pending property tax appeal. 

RESPONSE: 

Request Number 3 

Produce copies of the rent rolls for subject property for the years ___________________.  

RESPONSE: 

Request Number 4 

Produce copies of property management’s annualized income and expense statements for subject 

property for the years _______________.  Reconstructed income and expense statements of historical 

performance in place of management reports or the like are not acceptable. 

RESPONSE: 

Request Number 5 

Produce copies of all leases for subject property, or any portion thereof, in effect on the relevant 

assessment date.  Alternatively, you may provide lease summaries which identify the individual tenant 

spaces; whether occupied or vacant; the tenants leasing each space; the net leasable space; the beginning 

and ending dates of each lease’s primary term together with any renewals; the base rent together with rent 
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escalations or reductions and the timing thereof; any additional rentals per tenant space such as expense 

stops and/or pass-throughs, percentage rents; parking rents and any other rentals specified by each lease. 

RESPONSE: 

Request Number 6 

If subject property has sold since January 1, _______________, produce copies of the sales 

contract and closing statement. 

RESPONSE: 

Request Number 7 

If subject property has been listed for sale at any time since January 1, ____________, produce 

copies of any and all listing agreements. 

RESPONSE: 

Request Number 8 

If subject property, or any buildings or improvements on subject property, have been constructed 

since January 1, _____________, produce copies of any and all construction contracts.  

RESPONSE: 
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Request Number 9 

Produce copies of all documents that the Taxpayer contends support any of its positions with 

respect to the appraisal and/or valuation of subject property. 

RESPONSE: 

The Taxpayer’s responses to these First Set of Interrogatories and Requests for Production of Documents 

and Things should be mailed by first class mail, postage prepaid, to  _____________________________  

 __________________________________________________________________________________ . 

This _________________ day of _______________, 20______. 

_________________________ 

_________________________ 

_________________________ 

_________________________ 

CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing has been served via the following 

method(s) upon the following individual(s) on this the ____day of _______, 20___. 

_________________________  ( ) Electronic Mail 

_________________________  ( ) U.S. Mail

_________________________  ( ) Facsimile 

_________________________  ( ) Hand Delivery 
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to determine the final value estimate. The value indicators must 

be judged in three categories: (1) the amount and reliability of 

the data collected in each approach; (2) the inherent strengths 

and weaknesses of each approach; and ( 3) the relevance of each 

approach to the subject of the appraisal. Id. at 499-503. 

The value to be determined in the present case is market 

value. A generally accepted definition of the market value for ad 

valorem tax purposes is that it is the most probable price 

expressed in terms of money that a property would bring if exposed 

for sale in the open market in an arm's length transaction between 

a willing seller and a willing buyer, both of whom are 

knowledgeable concerning all the uses to which it is adapted and 

for which it is capable of being used. Id. at 33. 

Since the taxpayer is appealing from the decision of the 

administrative judge, the burden of proof in this matter is on the 

taxpayer. Big Fork Mining company v. Tennessee Water Quality 

control Board, 620 s.W.2d 515 (Tenn. ct. App. 1981). The 

commission finds that the taxpayer introduced insufficient proof to 

support a reduction in value for tax year 1989. 

The assessment date relevant to this appeal for tax year 1989 

is January 1, 1989. Tenn. code Ann. § 67-5-504(a). As noted by 

the administrative judge in his decision,"[e]vents occurring after 

that date are not relevant unless offered for the limited purpose 

of showing that assumptions reasonably made on or before the 

assessment date have been borne out by subsequent events." Initial 

Decision and Order of the administrative judge, p. 2. 

The commission accepts the Di vision's proposed reduction in 

value from that determined by the administrative judge as well 

supported by the evidence introduced in its appraisal report. 

Order 

that the It is, therefore, ORDERED, ADJUDGED AND DECREED, 

following values be adopted for tax year 1989: 

LAND VALUE IMPROVEMENT VALUE TOTAL VALUE 

$52,500 $467,500 $520,000 

ASSESSMENT 

$208,000 
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IN THE COURT OF APPEALS OF TENNE.SSEE 

WESTERN SECTION AT JACKSON 

AIRPORT INNS, INC. 

APPELLANT-APPELLEE 

vs. 

GEORGE C. LaMANNA, RILEY C. 
GARNER, GLENN E. FOSTER, CITY 
OF MEMPHIS, and SHELBY COUNTY 

APPELLANTS-APPELLEES 

Shelby Equity 

Honorable Robert A. Hoffma.m, 
Chancellor 

Thomas R. Prewitt of Memphis for Airport Inns, Inc., Armstrong, 
Allen, Braden, Goodman, McBride & Prewitt of counsel 

J. Minor Tait, Jr. of Memphis for LaManna, Garner, and Shelby
�ounty, C. Cleveland Drennon, Jr., County Attorney, of cowisel

William C. Bateman, Jr. , of Memphis for Foster and City al 
Memphis, Clifford D. Pierce, Jr. , City Attorney, ol cowisel 

AFFIRMED IN PART, REVERSED IN PART, ENTERED 

Opinion Filed: NOV 14 1975 

:tv1A THERNE, J. 

Th.is lawsuit challenges the authority of the City of 

Memphis and the Cow1ty of Shelby to assess real property taxes against the 

leasehold estate of the plaintilf Airport Inns, Inc. in certain -property rit 

leases from The Memphis-Shelby County Airport Authority. 

I. 

The assessments in question are for the years 1973 and 

1974. 

Under the lease, the plaintiff -lessee was to construct a 

200 room motel on an 8. 5 acre tract of land. Th.is motel building became the 

prcperty of the lessor and would be surrendered to it at the end of the 45 yeai 

term. of the lease. The motel building was completed on October 10, 1973. 

�·Ile 1973 asses:::;menl was ba&ed upon the value of the materials in place on 

J"anu.ary l O, 1 U73. On m "r,o.i f"r .summai·y judgment, the chancdi,)r Jecl,1n� 
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ti"ic 1973 ;i_�j[jessmcnt voici bec;1usq a parti::i.l assessment as contemplai.('Cl h:: 

T. C .A. § G7-603 clccs not apply to a leasehold estate. The city and county

appeal that decision of the chancellor. 

The chancellor, on motion for summary judgment, held 

lh;tl the leasehold was taxable for tile year 1U74 and lhercaf:tcr and upheld lilt.' 

assessment entered for tile year 1974. The 1974 assessment was based upon 

a $478,000 assessed value of the land as improved. The phtintilf-lcssce 

appeals that decision of the cnancellor and insists its leasehold estate is not 

subject to taxation. 

The defendant Memphis-Shelby County Airport A1.1thority 

(11SCAA) was dismissed, and no appeal is taken from that order. 

II. 

By Chapter 174, Acts of 1969 (T.C.A. § 42-701, et seq.) 

the legislatu.re authorized the creation of airport authorities. MSCAA was 

created under the provjsions of that statute. 

The declaration of purpose and necessity of airpo::l 

authorities is stated in T. C .A. § 42-702, and that Section also attempls to 

p·a.nt tax exemption as follows: "The property and revenues of the aul!10:i:�Ly 

or any interest therein shall be exempt from all state, county and municipal 

taxation." 

The plaintiff-lessee bases its claim of lax excmplion l![Wi!

the exempt status of its lessor MSCAA. \Ve will not in this lawsuit rule upo1: 

the exempt status of MSCAA for three reasons: (1) that party is nol b�for� 

the court; (2) no question has been raised as to its tax status in relation to t ii( 

use of the property now before the court; and {3) no question bas been rai.::; �cl 

as to the constitutionality of Chapter 1 74, Acts 1973, as it relates to the pro . 

perty in question. 

For the purpose of deciding tl:e tax exempt sta.lus of u�c

pl; .. intiff, we will assl'.me, but not decide, that l\1SCAA is exempt from ta:\::i. i· .. : 



with rcs1iect to the subject property anc1 th8 use lo ,vbich it is c 1,11�L-"1·c'

III. 

Abscat statutory provisions which comply w111. :.on.d j: 

tional tequirements, we hold lh,\.t a private corporation which le., ::,,; c.: · , ,. , -�

which builds and operates a motel thereon is not entitled to ta)< s···.::;·:t;..i;,_. 

The enterprise is but another private undertaking for profit w ,. i·· i c:= j;, I'. 1··:·. 

competition with like facilities. The fact that tl1e motel is on :, ,n( l :'�: ( ' ! ,- -

an airport authority and is near the main terminal building of ��1. 1 c, c :,T; ... '.,,

airport does not change the private nature of the undertaking. 

The plaintiff cannot prevail under T.C.A.->, G'l-·5UJ '· ' . ,

cause that statute exempts only the property of the State of T-e1 ·, -2 :.o · c:2 1 �· <

cow1ty, or any incorporated town, city, or taxing district that ·, ,.:. \i �;c< ., :·; :: , ·_, 

si vely for public, county or municipal purposes. 11 The plaintil : 1
,-: l-:>;t:: 

is not owned by the county or city; and, it is not used exclusivE · :: 

com1ty or niunicipal purposes. 

The 1969 Act under whicb MSCAA was crea>; rri, ... 

follows: 

11 • • •  ·that the acquisilion, operating and financi:,'/ 1 ,. ,_ 

airports and related facilities by such airport aulhorili,;s .. ' 
hereby declared to be for a public and governm cnl:a.l pi.:.··· · · · 
and a matter of public necessity. The property and re, .;":n. :rs i:

of the authority or any interest therein shall be excrnpt �,·o.it 
all state, county, and municipal taxation." (T.C.A. § tf]--'7J2] .. 

The foregoin{; statute exempts only the p1�op,-:,1: 

authority, and it does not purport to exempt the leasehold es tab : s :_,, :1 , l :'. 

lessee of the authority. 

Statutes conferring exemptions from taxatinl"I . .:. '· :.' tc ;c 

strictly construed agz .. inst the laxtJayer and in favor of the taxi1:::, ... :, !'11:,:·;·::,. 

Tennessee Dlacktop, Inc. v. Denso:1 (Tenn. 1 D73) 494 S. \V. 2d 'iGQ ,. :,�_:·-:,·:.1 t>

hon from t�n:ation n .. u.st positively appear in the ·�taiulc; exea1pjc:-: ;)\' � ,1 1,�. -

';�.-�ion is not �i.llowcc:. Tc:�:.z·::-;:::.0.c 1)1::c�·:top, 1nc., supra. The r:,·.1:·( · .. .:<



proof is on the claimant to the exemption. State ex rel Davidson County v. 

Waggoner (Tenn. 1931) 35 S.W.2d 389. 

It is established law that the fee and th� leasehold are 

separate estates which may exist in the same parcel of land for the purpose 

of taxation. Jetton v. University of the .South (1�08) 208 U.S. 489, 28 S. Ct. 
. . . . .  . 

375, 52 LEd 584; State v. Grosvenor (1923) 149 Tenn. 158, 258 S.W. 140; 

University of the South v. Franklin County (Tenn. App. 1973) 506 S. W. 2d 

779; T.C.A. § 67-602 {6). And, even though the.owner of the fee, MSCAA, 

be presumed ·exempt from taxation, the leasehold may be subjected to taxa

tion. Jetton, University of the South!• Franklin County, supra, T .C .A. 

§ 67 -602 (6).

The plaintiff-lessee argues that the rent it pays is, in 

effect, the paynient of a tax equivalent as contemplated by the 1969 Act; and, 

having paid a tax equivalent the plaintiff claims that it is not subject to direct 

taxation. The statute with respect to tax equivalents provides as follows: 

"42-704. Creation of� metropolitan airport authority. 
=-

* • • • • 

Whenever an authority shall be created under this chapter 
the creating municipality and any participating municipality shall 
enter into an agreement with the authority for the orderly tr�m�fer 
to the authority of the airport properties, functions, and outst�nd
ing obligations of such municipalities. Such agreement may include 
provisions for the reimbursement of any such municipality for its 
obligations issued for airport purposes, and such agreement may 
also indude provisions for the payment of tax equivalents by il,� 
aufnority and its lessees onaII or any partruthe properties own�d 
by tile authority and any improvements owned by the authority or 
its lessees to the principal and/or participating municipalitie�--;. 
[Acts 1969, ch. 174, § 4. ]" (Emphasis added) 

The agreement between MSCAA and the city and county 

does not require the payment of a tax equivalent. The lease with the plaintiff 

does not require the payment of a tax equivalent. There is no mention of 

ta.xes in the leaise contract excepl in the mortgage clause which allows the 

-trustee or the owner of the debt .St·,�t�ced Ly the deed of trust to pay, as..H.11&g 



oUH!r thi,1gs, "any taxes and assessments required by the Lessee by 1 he 

tenns of this lease." 

Vie cannot convert rent into tax equivalent paymea'.s.· \Ve 

doubt if MSC AA could have contracted \vith the plaintiff lo accept a tax e�ui

vaknt in lieu of direct taxes. The authority to levy a tax is not in MSC/\.!\, 

anc1 the agreernent signed by the city and county wilb 1\JSCAA did not require 

or authorize a tax equivalent from MSC AA or its lessees. 

We conclude tlmt plaintiff's leasehold interest is subject 

to laxa.tion for the year 19'71 and future years. The decree of the chancellor 

is affirmed in this respect. 

IV. 

\Vitb respect to the 1973 assessment, the affidavit of i he 

commercial appraiser employed by tbe defenda.nt George C. LaMa1;na, con

tains the following: 

"That- he made the 1973 appraisal on the property owned by 
Sheraton-A irpt, rt Ihl\ O.f JI/Icmphis, located at 2411 WinchestEr 
Road, Memphis� Shelby County, Tennessee. 

That the 1973 appraisal on said property was maclc as 
follows: tbe lot:11 co�,t of the improvements, materials and 
labor, was P.stimatecl at '$1,800,000.00 and the fair market 
value of the m;:i.terials used in the improvements was estima
ted at $1, 20G, 000. 00. Th:1 l lhe improvements were incom
plete �s of January 10, 1973; therefore, a parlial appraisal 
of 30 (� of ttie fair m:-u:ket value of tbc materials was m;1cle 
which. resulted in an inc:icatccl value oI $3Gl, 800. 00. Thal 
the indicated value of $3G1, 800. 00 was rmmded· off to a tolal 
\'8.lue of �3G2, 000. 00. 

That the value of the land was not considered in making 
the 1973 appraisal and the appraised value as shown on the 
1973 Property H.ecorcl Card is: land - 0 and improvements -
$3G2,000.00. 

That the assessed value of said property for 1973 was 
$144,800.00 ancl this value was arrived at by multiplying the 
total value of $3G2, 000. 00 by '10';;,. :, 

· \Ve holc1 that the value of the materials in place on the

sta�uto1-y assessment cbte has no applicalion in determining the value ()l th� 

ic��Sl:hold interest in bnd and i;�11ffo,·c;m2nts. Therefore, the provisions of 

T. C. A. § G7-G08 are, under the facts of this case, inapplicable.



oe varn2Cl 0:1 ll1e basis of the clif[crcncc between the rent paid anc1 the v:1 br:, 

o[ Uw use of the property. The Metropolitan Government of Da \'idsc:1 

County, Tennessee v. Schat.tcn Cypress Company, Supreme Court opinir,1,. 

Ii.led at Nashville on October 14, 197 5; State v. Grosveu01·. supra: Mnt1ll0n 

v. George (Tenn. 19Gl) 3'18 S.\V.2cl 129; Mason v. City of Nashville (1927)

155Tenn. 256,291 S.W.1074; State v. Texaco, Inc. (Tenn. App.19Gl) 

354 S. \1/. 2d '792. And, morcove r, �ny assessment of a lease.holcl 111 lcn:> st 

based upon the value of the land or improvement is void. When a tax 

a_ssessmen_t is void, the con rts have juri.sclicticm to enjoin tbe enf orccnH�!lt

of the assessment. Nashville Labor Temple v. City of Nashville (1921) 1,13 

Tenn. 429, 243 S. \V. 78; Hamilton National Bank v: Silipp (Tenn. 1929) 

2D S.\.V.2d 867; Bank of Commerce & Trust Co. v. McLemore (Tenn. 1830) 

3 5 S. \V. 2d 8 L 

Tennessze Code Annotated § 67-602 (6) p1·ovides as 

follows: 

"All mineral inLcrcsls and all other interessof \11hatsoPvP.1' 
character, not deiinecl as products oJ tl1e soil, in real property, 
incluclinr; the interest which the lessee rnay have in ancl lo the 
improvements erected upon land where the fee; reversion, or 
rcm:tincler lhercin is exempt to the owner, ancl whieh saicl 
interest or interests is or arc owned separate frorn the gcne.ral 
freehold, �hall be assessed to the owner thereof, sepa ralcly 
from the other interests jn such real estate, which·olher interests 
sha 11 be assessed to the owner thereof, all o[ which shall be 
assess�d as .real property."

Thus, with respect to real property taxes levied ag;�inst 

leasehold interests, T. C. A. § 67-602 (6) requires that there be a separ�1..l2 

assessrnent, while Sc batten, Grosvei,or, Moulton, and Mason, supra, 

require th�t :he valuation of ibis distinct and separate estate lJe accomplis·f�cc1 

by detcnninin�:..whethcr thcrcjs -�n .c�c_D,ss in fair rental value over u�c rent 

rescrv2d in t:w lease. :Fron1 the record in the case at bar, it is evident 

ti1at tlw!3E: procec1u.ccs wen� not followed in determinin� the 1073 taxes; 

ra�hcr, the ::isEessment was purportedly made pursuant tc T. C. A. § G7-C()fi. 

�::·,c= r,·,ot2l lmilclini \vas not cor.--.�::,lctc:d uni.il October 10, 1973; :'..s a rc:.sl,li, 



no rent was paid until after October 10 
1 

1973. Applying the rule above 

stated with respect to valuation of a leasehold estate for tax purposes, there 

was no rent paid or payable on January 10, 1973, and.. tb.e._nt.�rlY. bad w.i 

fair rental value. because. il � not Ufil\Ple.. Both the rent paid and the fair 

renlal value of the property on January 10, 1973, were zero; the assess

ment 
1 

therefore, should have _been zero. We affirm the chancellor in hold

ing that the 1973 assessment of the plaintiff's leasehold interest ls void. 

v. 

With respect to the 1974 assessment, we note that defen

dant's brief states that the 1974 assessment was based upon the value of the 

plaintiff's leasehold interest. That assertion, however, does not establish 

whether or not there was a proper, separate, and distinct valuation of the 

plaintiif' s leasehold interest as is required by T .C .A. § 67-602 (6). 

Defendants apRarently fail to consider the difference, for tax purposes, 

between the owner Of the reversion and the owner of the leasehold. Each 

is a separate entity which either may or may not be taxable. As was noted 

above, the exempt status of the fee is immaterial with respect to determinint; 

the tax status of the leasehold owner. Here, the land and buildings are 

owned by MSC AA, subject to the 45 year lease of plaintiff. Whether MSC AA 
r 

be tax exempt or not is immaterial 
1 

for we have concluded that the leasehold 

interest is, nonetheless 
1 

not exempt from taxation. This being so, there 

must be a separate valuation of the leasehold interest. In Schatten, the 

Supreme Court, in rejecting the argument by the appellee that the a8SL'6�111

had failed to make a separate assessment against the reversionary illlt·t·< �1, 

noted that the owner of the reversionary interest and the taxing authu1·1: y 

were identical, viz the Metropolitan Government of Nashville and Dctvictt:un 

County. This being so, tl1e Court !:-�lated the following: 

''No c,tse ha8 bec11 cit,,d under which a public body is 
required to asst>ss a11d pay 1ax1·s to itself ••• Whether Lht: 
lease of the pr�sl!IF �)i·u:wc::y l,y the rvrctropolitan Govern111(·n1 





In the case at bar, there is no suc_h persuasive evidence

that a separate assessment of the leasehold interest was attempted; and, we 

are unable to determine from the record whether such an assessment was, in 

fact, made. We are aware that it is the assessment itseU which plaintiffs 

contest and not the method of assessment, Having, however, determined 

that the leasehold was not exempt from taxation for the year 1974 and years 

thereafter, and being unable to determine whether a separate assessment had 

been made, we remand this issue to the Chancery Court for proper determi

nation •. 

A decree will be entered in this Court declaring that the 

plaintiff's leasehold interest in the subject property is not exempt from city 

and county taxes for the year 1974 and future years; tbat tbe assessment by 

the defendant LaManna of plaintilf's leasehold interest 1n the subject property 

for the year 1973 is in valid, void and of no effect; that the defendants Garner ,i 

Shelby County, Foster and City of Memphis are enjoined from collecting any 

city and county real estate taxes based upon this 1973 assessment; and, that 

with respect to the 1974 assessment, the matter ls remanded to the Chancery 

Court sitting in Shelby County for determination as to whether there was, i11 

fact, a separate valuation of plaintiff's leasehold interest. 

The cost of this appeal is adjudged one-half agairn;t the 

County of Shelby and the City of Memphis, and one-hali against the plaintiff 

Airport Inns, Inc. 

CARNEY, P. J. (Concurs) 

NEARN, J. (Concurs) 
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IN RE: 

EXHIBIT A 

TENNESSEE STATE BOARD OF EQUALIZATION 
BEFORE THE ADMINISTRATIVE JUDGE 

Aluminum Company of America ) 
Dist. 11, Map 26, Control Map 26, ) Blount 
Parcel 5700 
Dist. 9, Map 36, Control Map 36, ) 
Parcel 2700 ) 
Dist. 9, Map 46, Control Map 46, 
Parcel 6800 ) 
Tax Year 1991 ) 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

County 

Comes Aluminum Company of America ("ALCOA") by and through 

its attorneys, and pursuant to the Order entered September 28, 

1992, hereby submits the following Findings of Fact and 

Conclusions of Law, for consideration and adoption by the 

Honorable Administrative Judge: 

FINDINGS OF FACT 

1. ALCOA is a corporation organized and existing under and

by virtue of the laws of the Commonwealth of Pennsylvania with 

offices and manufacturing facilities located in the City of Alcoa 

Blount county, Tennessee. ALCOA was founded in 1888 and 

maintains its corporate headquarters in Pittsburgh, Pennsylvania. 

(Tr. Vol. I, pp. 21, 22, Ex: 24.) 

2. ALCOA is a manufacturer of aluminum and aluminum

products and has facilities throughout the world. As of 

January 1, 1991, the plant facilities located in Blount County, 

Tennessee, had approximately Three Thousand (3,000) employees, 

and consisted of three separate plant locations. Those plants 

are known as the North Plant, South Plant and West Plant and are 

commonly referred to as the "Tennessee Operations." The 

The record in this case was developed throughout a two
day hearing (August 17 and 18, 1992) before the Honorable 
Mark J. Mi�sky. Evidence to support each of the proposed 
findings of fact is contained in that record, through 
stipulations by the parties, testimony of witnesses or 
exhibits. References to the record will be made by 
citing the Volume and Page Number of testimony and/or the 
Exhibit Number (i.e., Tr. Vol. , p. ; Tr. Vol. ,
Ex: __ ). 

- - -
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Appeal of: 

BEFORE THE TENNESSEE STATE BOARD OF EQUALIZATION 
ASSESSMENT APPEALS COMMISSION 

BARRY A. WILSON & 
MICHELLE DELFINO-WILSON 
Map 180-04-0-A, Parcel 032.00 CO 
Residential Property 
TaxYear2000 

Davidson 
County 

FINAL DECISION AND ORDER AFTER RECONSIDERATION 

Statement of the case 

This is an appeal by the taxpayer from the Initial decision and order of the 

administrative judge, who recommended the appeal to the Board be dismissed because 

the taxpayers lacked standing. The appeal to the Commission was heard and decided 

adversely to the taxpayers, but the Commission later agreed to reconsider Its decision 

after learning that Its prior decisions and those of the administrative judges may not have 

consistently addressed the issue of post-assessment date purchasers. In an Order on 

Reconsideration dated October 3, 2003, the Commission ruled that the Board did indeed 

have jurisdiction of the taxpayers' claim for tax year 2000, and referred the appeal for 

further action on the merits. 

Findings of ta·ct and conclusions of law 

The subject property Is a single family residence located at 608 Elmont Cove in 

Nashville. As of January 1, 2000, It was owned by Westminster Homes of TN, Inc., and 

the structure was incomplete. Taxpayers bought the property on June 30, 2000, after 

construction of the home was completed In February. The first assessment notice 

issued in May, 2000 was sent to Westminster Homes, and a second notice reflecting the 

completed dwelling was Issued In August, again to Westminster Homes, the owner as of 

January 1, 2000. Taxpayers sought a reduction In the assessment after they discovered 

how high the assessment was on reviewing their tax bill. They successfully obtained a 

reduction for tax year 2001, but were referred by the assessor to the State Board of 

Equalization for reilef as to tax year 2000. While reserving the right to seek review of the 

Commission's final detennlnation that the Board has jurisdiction for tax year 2000, the 

assessor concedes the value of the property for tax year 2000 should be the same as 

was adjudicated for tax year 2001, subject to appropriate proration. 

ORDER 

It is therefore ORDERED, that the initial decision and order of the administrative 

Judge is reversed and the value of the subject property Is determined as follows: 



12 

Land VaJue 

$49,500 

Improvement 

$195,000 

•subject to proration per Tenn. Code Ann. §67-5-603

This order is subject to:

Total Value 

$244,500 

1. Reconsideration by the Commission. in the Commission's discretion.

Assessment 

$61,125• 

Reconsideration must be requested in writing, stating specific grounds for relief and

the request must be flied with the Executive Secretary of the State Board within

fifteen ( 15) days from the date of this order.

2. Review by the State Board of Equalization, in the Board's discretion. This review

must be requested In writing, state specific grounds for relief, and be flied with the

Executive Secretary of the State Board within fifteen (15) days from the date of this

order.

3. Review by the Chancery Court of Davidson 9ounty or other venue as provided by

law. A petition must be filed within sixty (60) days from the date of the official

assessment certificate which will be Issued when this matter has become final.

Requests for stay of effectiveness will not be accepted. 

DATED: �. z J. I 7,oo"f 

ATIEST: 

u_J2_ 
���� 
cc: Ms. Michelle Delfino-WIison 

Qa.� Presiding member 

Ms. Jo Ann North, Assessor of Property 



Crown Enterprises, Inc. v. State Bd. of Equalization, 543 S.W.2d 583 (1976) 

KeyCite Yellow Flag - Negative Treatment 

Distinguished by City of Kingsport v. State ex rel. Crown 

Enterprises, Inc., Tenn., February 21, 1978 

543 S.W.2d 583 

Supreme Court of Tennessee. 

The CROWN ENI'ERPRISES, INC., Appellant, 

V. 

The STATE BOARD OF 

EQUALIZATION et al., Appellees. 

Nov. 15, 1976. 

On petition for certiorari, the Chancery Court, Davidson 

County, C. Allen High, Chancellor, concluded that the 

State Board of Equalization did not act illegally or in 

excess of its jurisdiction in classifying taxpayer's property 

as public utility property for ad valorem tax assessment 

purposes and dismissed petition, and taxpayer appealed. 

The Supreme Court, Cooper, C.J., held that property, 

which was in fact put to use as truck terminal and repair 

facility by trucking company that leased property and was 

a public utility, was public utility property and had to be 

classified as such for purpose of ad valorem taxes, and that 

since it was interest in real property owned by taxpayer 

that was assessed and not trucking company's leasehold 

interest, property did not have to be assessed by Public 

Service Commission rather than by metropolitan assessor 

of property. 

Affirmed. 

West Headnotes (3) 

[1] Taxation

i:;;... Valuation of Particular Real Property

Property that was owned by taxpayer and

that was in fact put to use as truck terminal

and repair facility by trucking company which

leased property and which was a public utility

was "public utility property" within purview

of Property Assessment and Classification

Act, definitional provision and had to be

classified as such for purpose of ad valorem

[21 

(31 

taxes. Const. art. 2, § 28; T.C.A. §§ 67-601(7), 

67-611.

2 Cases that cite this headnote 

Taxation 

Express and Other Transportation 

Companies 

Since it was the interest in property owned 

by taxpayer and not leasehold interest of 

trucking company that was assessed, property 

did not fall within either of basic groups of 

properties consisting of all properties within 

state owned by certain motor bus or truck 

companies and all personal property used or 

leased by such companies that have to be 

assessed by Public Service Commission, and 

thus such property did not have to be assessed 

by Public Service Commission but could be 

assessed by metropolitan assessor of property. 

T.C.A. § 67-901.

Cases that cite this headnote 

Taxation 

Mode and Course of Procedure in 

General 

Where taxpayer was represented by counsel at 

hearing before State Board of Equalization, 

offered testimony and was given opportunity 

to submit posthearing brief, taxpayer at no 

time questioned value placed on property 

by assessing authority but only questioned 

classification of property for ad valorem tax 

purposes, and taxpayer had full opportunity 

to present its position on controlling issue of 

law, any error in procedure before "hearing 

examiner" or State Board of Equalization in 

connection with classification of taxpayer's 

real property as public utility property for 

ad valorem tax assessment purposes was 

harmless. T.C.A. § 67-639. 

3 Cases that cite this headnote 

VJ[ (:, n.A\V ((;; ?01 h r ho1 w:nn f�etiters. No clnirn to onqinai U.S. Govorni 11,,,it Work::;. 
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Crown Enterprises, Inc. v. State Bd. of Equalization, 543 S.W.2d 583 (1976) 

Atlorneys and Law Firms 

*584 James W. Bradford, Jr., Edwin 0. Norris, Hunter,

Smith, Davis, Norris, Treadway & Hadden, Kingsport,

for appellant.

R. A. Ashley, Jr., Atty. Gen., Everett H. Falk, Deputy 

Atty. Gen., Nashville, for appellees. 

COOPER, Chief Justice. 

OPINION 

In this action Crown Enterprises, Inc., challenges the 

classification of real property as 'public utility property' 

for ad valorem tax assessment purposes. 

The action originated as a petition for certiorari from the 

State Board of Equalization. Appellant contended that the 

taxing authority usurped the jurisdiction of the Tennessee 

Public Service Commission by classifying and assessing 

the taxpayer's property according to the use made of the 

property by the lessees, that the property should have been 

classed as 'industrial and commercial property,' and that 

the procedure followed by the Board in considering the 

appeal of the property classification violated due process. 

On considering the issues in the light of the record filed 

with the court by the State Board of Equalization and the 

evidence submitted in the chancery court, the chancellor 

concluded the Board had not acted illegally or in excess 

of its jurisdiction in classifying appellant's property for 

tax purposes and dismissed the petition for certiorari. 

Crown Enterprises, Inc., appealed, taking issue with the 

chancellor's holding on each of the issues raised in the 

petition for certiorari. 

Appellant is a Tennessee corporation engaged in the 

business of acquiring, leasing, renting, and owning real 

property. In the prosecution of its business, it has leased 

real property to regulated public utilities in several of the 

larger cities of Tennessee. One such lease involves 6.3 acres 

of land located at 1500 Second Avenue, South, Nashville, 

Tennessee. The property is leased to the Mason and Dixon 

Lines, Inc., for use in the conduct of its business as a 

regulated public utility. Mason Dixon operates a truck 

terminal and repair shop on the property. 

In 1973, the Assessor of Property for Metropolitan 

Nashville and Davidson County classified the property 

WL',.; 

------ ---

as public utility property and assessed the property 

to appellant at fifty-five per cent of its fair market 

value. Appellant perfected an appeal to the State Board 

of Equalization, challenging the classification of the 

property. The appeal was heard by a 'hearing examiner' 

for the State Board, with the result that the 'hearing 

examiner' orally *585 informed appellant the property 

would be classified as commercial and industrial property, 

which carries a lower assessment than public utility 

property. 

On reviewing the report of the 'hearing examiner,' the 

Executive Secretary of the State Board of Equalization 

notified appellant that he disagreed with the conclusion 

of the 'hearing examiner,' and issued a 'Corrected Official 

Certificate' classifying the property as public utility 

property. 

Appellant took issue with the action of the Executive 

Secretary and was granted a hearing before the State 

Board of Equalization. The State Board classified the 

property as 'public utility property,' subject to being 

assessed at fifty-five per cent of its fair market value. 

Article TI, Section 28 of the Tennessee Constitution, 

as amended in 1973, requires classification of property 

for ad valorem tax purposes, and prescribes four 

subclassifications: (I) public utility property, (2) industrial 

and commercial property, (3) residential property, and 

(4) farm property. In establishing the classifications

and subclassifications, Article II, Section 28 specifically

provides that the Legislature shall direct the manner in

which the value and definition of the property in each class

or subclass are to be ascertained.

The Legislature has enacted a comprehensive Property 

Assessment and Classification Act, now codified in Title 

67, Tennessee Code Annotated, and has provided in 

Section 67-611 that: 

'For the purpose of taxation all real property except 

vacant or unused property or property held for use, shall 

be classified According to use, and assessed as hereinafter 

provided .. .' (Emphasis supplied.) 

Appellant insists that the phrase 'according to use' 

requires property to be assessed to the owner in 

accordance with the use the owner makes of the property. 

On the other hand, appellee insists it is the actual use to 

which the property is put that determines its classification. 

This court considered similar contentions with respect 





Crown Enterprises, Inc. v. State Bd. of Equalization, 543 S.W.2d 583 (1976) 

issued the 'Corrected Official Certificate' classifying 

appellant's property as 'public utility property;' 

Two, that appellant was coerced into a hearing on the 

merits of its claim before the State Board of Equalization. 

131 We see no basic violation of due process in the 
procedure followed in classifying appellant's property 

for ad valorem tax purposes or in the review of the 

classification. Cf. T.C.A. s 67-639. Certainly, there 

was no coercion so as to invalidate the hearing before 

the State Board of Equalization wherein appellant was 

represented by counsel, offered testimony, and was 

given the opportunity to submit a post-hearing brief. 

Further, it is interesting to note that appellant at no 

time questioned the value placed on the property by the 

assessing authority, but only questioned the classification 

of the property for ad valorem tax purposes. The facts 

on which the classification was based were undisputed, 

leaving in issue only the legal conclusion to be drawn from 

the facts. Appellant had a full opportunity, both before 

the State Board of Equalization, the chancery court, and 

this court, to present its position on the controlling issue 

of law. This being so, any error in the procedure before 

the 'hearing examiner' or the State Board of Equalization 

would be harmless error. 

Decree affirmed. Costs incident to the appeal are adjudged 

against appellant, The Crown Enterprises, Inc., and its 

surety. 

FONES, HENRY, BROCK and HARBISON, JJ., 

concur. 

All Citations 

543 S.W.2d 583 

- -- - ------ ----

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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subsequent to the year in which the time for appeal to the state board 
began to run. 

The Assessment Appeals Commission, in interpreting this section, has held that: 

The deadlines and requirements for appeal are clearly set out in the law, 
and owners of property are charged with knowledge of them. It was not 
the intent of the 'reasonable cause' provisions to waive these requirements 
except where the failure to meet them is due to illness or other 
circumstances beyond the taxpayer's control. 

Associated Pipeline Contractors, Inc. Williamson County, Tax Year 1992, Assessment Appeals 

Commission (Aug. 11, 1994). See also John Orovets, Cheatham County, Tax Year 1991, 

Assessment Appeals Commission (Dec. 3, 1993). Thus, for the State Board of Equalization to 

have jurisdiction in this appeal, the taxpayers must show that circumstances beyond their control 

prevented them from timely appealing to the State Board of Equalization. 

Ms. Sellers testified that her firm's computer system is set up to comply with the 

"normal" requirement set forth in Tenn. Code Ann. § 67-5-1412(e) that appeals be filed by 

August 1 of the tax year or within forty-five (45) days of the date the county board's decision is 

sent, whichever is later. According to Ms. Sellers, her assistant mistakenly counted forty-five 

(45) days from June 25, 2010 which was the date Mr. Gattis signed the forms consenting to

direct appeals. 

Respectfully, the administrative judge finds that the assessor went beyond the call of duty 

to ensure that the appeals were properly filed. Ms. Sellers signed the forms on June 21, 2010 and 

sent them to Mr. Gattis who, in turn, signed them on June 25, 2010 and sent them back to 

Ms. Sellers. The forms prominently state that "[a]ll direct appeals to SBOE shall be filed before 

August 1 of the tax year. You will not receive any notification from the Hamilton County Board 

of Equalization." 



The administrative judge finds that the untimely appeals did not result from 

circumstances beyond Ms. Sellers' or the taxpayers' control. Accordingly, the administrative 

judge finds that the appeals must be dismissed for lack of jurisdiction. 

Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Ann. §§ 4-5-301-

325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the State 

Board of Equalization, the parties are advised of the following remedies: 

1. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenn. Code Ann. § 67-5-1501 and Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization. Tennessee

Code Annotated § 67-5-150l(c) provides that an appeal "must be filed within

thirty (30) days from the date the initial decision is sent." Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization provides that

the appeal be filed with the Executive Secretary of the State Board and that the

appeal "identify the allegedly erroneous finding(s) of fact and/or conclusion(s)

of law in the initial order"; or

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann.§ 4-5-317 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.



This order does not become final until an official certificate is issued by the Assessment 

Appeals Commission. Official certificates are normally issued seventy-five (75) days after the 

entry of the initial decision and order if no party has appealed. 

ENTERED this /r::::::, 
/ "'"l day of May 2011 
' <---

f �-
MARK %s&istrative Judge 
Tennessee Department of State 
Administrative Procedures Division 
James K. Polk Building 
505 Deaderick Street, Suite 1700 
Nashville, Tennessee 37243-1402 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and exact copy of the foregoing Order has 

been mailed or otherwise transmitted to: 

Betty A. Sellers 
Easley, McCaleb & Associates, Inc. 
3125 Presidential Pkwy., 2nd Floor 
Post Office Box 98309 
Atlanta, Georgia 30359 

Bill Bennett 
Hamilton Co. Assessor of Property 
6135 Heritage Park Drive 
Chattanooga, Tennessee 37416 

This the 

J�zer 
Tennessee Department of State 
Administrative Procedures Division 



return to handbook



as 'special interests' associated with the surface land, but they are subclassified and 

valued separately from the land. Taxpayer argues the separate assessment of land and 

underlying minerals violates the Tennessee Constitution and statutes, but this argument 

has been considered and rejected in earlier cases involving coal associated with the same 

properties at issue here. See, Coal Creek Mining and Manufacturing Company, et al vs. 

Tennessee State Board of Equalization et al., No. 79-1765-111 (Davidson Chancery, June 

8, 1982) and Appeal of Coal Creek Company, State Board of Equalization Initial Decision 

and Order dated May 26, 2009. The latter case also rejected taxpayer's argument, 

resurrected here, that Tennessee law only permits assessment of a mineral interest that is 

held separately from the freehold. 

As in both cases cited above, Coal Creek also argued the assessors' valuation 

method was speculative in its reliance on general industry price and reserve data not 

specific to the subject properties. Like the coal property valuations at issue in the earlier 

cases, the assessors' value formula here used general price data coupled with the past 

actual production history of the subject properties. Undoubtedly there are assumptions in 

this formula that may prove inaccurate with respect to a specific property, but it is common 

in appraisal to match information from the market with specific capacity measures 

associated with the subject property. Prospective purchasers commonly project results 

from the market as much as from the performance history of the subject. Conflicting 

valuations often come down to which appraiser's assumptions are less speculative with 

regard to the subject. 

Unlike the coal cases, the assessors in this case did not estimate actual depletion 

rates for the minerals at issue. Instead they assumed a rolling five year life, 



notwithstanding testimony that the actual productive life of the oil and gas could be much 

more, or could end at any time. The result was that the only variable from one parcel to 

the next was the actual production history, and since a severance tax also depends 

primarily on production, the initial decision and order concludes the tax imposed was void 

as being the equivalent of a severance tax. 

Respectfully the Commission disagrees. The tax here was duly levied by the 

counties as an ad valorem tax based on the determined value of the property, and 

demonstrated error in the value determination does not convert the levy to another form of 

tax. The boards of equalization may reject the value as unduly speculative, or just plain 

wrong, but the boards do not thereby avoid their duty to determine value using the most 

persuasive evidence available. In this case, as in the coal cases decided in years past, 

the only evidence came from the assessing authority. The owner of the mineral interest 

offered no measure of actual depletion for these properties, in fact no evidence at all 

pertinent to the properties' value. 

The assessors offered the testimony of Keith Gibson, a staff appraiser employed by 

the Tennessee Division of Property Assessments, who explained there were no reserve 

studies available to the Division or taxing authorities, just annual data on production for oil 

and gas. He stated the implicit assumption of a five year remaining life for these interests 

is conservative based on their historic production which typically exceeds five years. 

Projecting the coming year production will equal the prior year is a neutral assumption, not 

unlike any income projection for commercial properties, and the assessor invites more 

accurate information from the property owners who are better positioned to estimate future 



production. Lacking more accurate information would not excuse the assessor from the 

responsibility of assessing the contributory value of proven mineral reserves. 

Disproving the assessors' assumptions, or raising the likelihood that a more 

accurate value is possible, did not render the tax levy void, and did not meet the property 

owner's burden to establish a more credible value. Accordingly, the Commission finds and 

concludes the original assessments for these properties should be reinstated subject to the 

owners' rights of further appeal. 

ORDER 

By reason of the foregoing, it is ORDERED that the initial decision and order is 

modified and the original values and assessments for the subject property are reinstated 

as set forth in Exhibit A. This Order is subject to: 

1. Reconsideration by the Commission, in the Commission's discretion.

Reconsideration must be requested in writing, stating specific grounds for relief

and the request must be filed with the Executive Secretary of the State Board of

Equalization with fifteen ( 15) days from the date of this order.

2. Review by the State Board of Equalization, in the Board's discretion.

3. 

This review must be requested in writing, state specific grounds for relief, and be

filed with the Executive Secretary of the State Board within fifteen (15) days

from the date of this order.

Review by the Chancery Court of Davidson County or other venue as provided by

law. A petition must be filed within sixty (60) days from the date of the official

assessment certificate which will be issued when this matter has become final.

Requests for stay of effectiveness will not be accepted. 









Big Fork Min. Co. v. Tennessee Water Quality Control Bd., 620 S.W.2d 515 (1981) 

12 Envtl. L. Rep. 20,127 

620 S.W.2d 515 

Court of Appeals of Tennessee, Middle Section. 

BIG FORK MINING COMPANY, Plaintiff-Appellant, 

v. 

TENNESSEE WATER QUALITY 

CONTROL BOARD, Defendant-Appellee. 

No. 80-195-II 

I 
May 15, 1981. 

I 
Permission to Appeal Denied by 

Supreme Court Aug. 31, 1981. 

Strip mining company which applied for National Pollutant 

Discharge Elimination System permit to discharge water 

into creek sought review of decision of permit hearing 

panel of Water Quality Control Board which affirmed denial 

of permit by Division of Water Control. The Chancery 

Court, Davidson County, C. Allen High, Chancellor, affirmed 

permit denial, and company appealed. The Court of Appeals, 

Conner, J., held that: (1) anti-degradation statement was 

not unconstitutionally vague; (2) commencement of hearing 

before permit hearing panel within 60 days following receipt 

of written petition was sufficient absent showing of prejudice 

not apparent in record; (3) burden of proof was properly 

placed on company; (4) permit hearing panel properly 

considered results of survey of creek waters made after 

Division had denied permit; and (5) evidence presented to 

permit hearing panel was sufficient to meet substantial and 

material evidence test. 

Affirmed and remanded. 

West Headnotes (24) 

[l) 

[21 

Constitutional Law 

Presumptions and Construction as to 

Constitutionality 

There is presumption of constitutionality of 

statute. 

Cases that cite this headnote 

Constitutional Law 

[3) 

[4) 

[5) 

f6J 

Statutes 

Noncriminal statute is not unconstitutionally 

vague where statute is set out in terms that 

ordinary person exercising ordinary common 

sense can sufficiently understand and comply. 

Const. Art. 1, § 8; U.S.C.A.Const. Amend. 14. 

4 Cases that cite this headnote 

Environmental Law 

� Purpose 

Water Quality Control Act is remedial in nature. 

T.C.A. § 70-324 et seq.

I Cases that cite this headnote 

Statutes 

Remedial statutes 

"Remedial statute" is one designed to correct 

existing law, redress existing grievance or 

introduce regulations conducive to public good 

and is generally to be liberally construed. 

6 Cases that cite this headnote 

Environmental Law 

Antidegradation policies and rules 

State anti-degradation statement was not 

unconstitutionally vague. T.C.A. § 70--328(a). 

Cases that cite this headnote 

Environmental Law 

� Accrual, computation, and tolling 

Commencement of review of denial of water 

discharge permit before State Water Quality 

Control Board within 60 days from receipt of 

written petition was sufficient absent showing 

of prejudice not apparent in record; there was 

no requirement that such hearing be completed 

within 60 days. T.C.A. § 70-332(a); Const. Art. 

1, § 8; U.S.C.A.Const. Amend. 14. 

Cases that cite this headnote 

[7) Statutes 

Mandatory or directory statutes 

\Nt'.ST! AW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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Big Fork Min. Co. v. Tennessee Water Quality Control Bd., 620 S.W.2d 515 (1981) 
-----------------

12 Envtl. L. Rep. 20, 127 

(81 

[91 

It is general rule that statutory provisions which 

relate to mode or time of doing act to which 

statute applies are not held to be mandatory, 

but directory only, especially absent showing of 

prejudice. 

8 Cases that cite this headnote 

Environmental Law 

.- Construction 

Water Quality Control Act is to be construed 

liberally to accomplish purposes of Act. T.C.A. 

§§ 70-324 to 70-342, 70-342(b).

1 Cases that cite this headnote 

Administrative Law and Procedure 

.,,.-. Burden of showing error 

In administrative proceedings, burden of proof 

ordinarily rests on one seeking relief, benefits or 

privilege. 

Cases that cite this headnote 

[101 Evidence 

"2= Nature and scope in general 

Evidence 

Extent of burden in general 

Burden of proof is on party having affirmative of 

issue, and such burden does not shift. 

9 Cases that cite this headnote 

[111 Environmental Law 

�- Permit and certification proceedings 

In hearing before Water Quality Control Board 

regarding application for water discharge permit, 

burden of proof was properly placed on strip 

mining company applicant. 

Cases that cite this headnote 

[121 Environmental Law 

'""" Water pollution 

Finding of fact by circuit court that findings 

of Water Quality Control Board regarding 

application for water discharge permit were 

sufficient must be given great weight by Court of 

Appeals. 

Cases that cite this headnote 

[131 Environmental Law 

v= Water pollution 

Factual issues on appeal from decision of 

Water Quality Control Board denying water 

discharge permit to strip mining company were 

to be reviewed upon standard of substantial 

and material evidence based on consideration of 

entire record, including any portion of findings 

detracting from evidence supporting findings of 

administrative body. T.C.A. § 4-5-l 17(h). 

1 Cases that cite this headnote 

[141 Environmental Law 

<P- Water pollution 

Quantum of evidence required in review of 

decision of Water Quality Control Board 

denying water discharge permit to strip mining 

company upon standard of substantial and 

material evidence must be greater than mere 

scintilla or glimmer. 

Cases that cite this headnote 

[151 Environmental Law 

'F Water pollution 

Hearing provided for by statute governing 

review of denial of water discharge permit is in 

effect de novo hearing. T.C.A. § 70-328(b). 

Cases that cite this headnote 

[161 Administrative Law and Procedure 

Administrative review 

In de novo hearing, administrative board to 

which appeal is addressed does not review 

action of lower tribunal, is not concerned with 

what took place below and no presumption of 

correctness attaches to action of lower tribunal. 

l Cases that cite this headnote 

WEST! 1\VV © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2 





Big Fork Min. Co. v. Tennessee Water Quality Control Bd., 620 S.W.2d 515 (1981) 

12 Envtl. L. Rep. 20, 127 

(Filed with concurrence of participating judges). 

This is an action contesting a decision of the Tennessee 

Division of Water Quality Control denying the plaintiff-

appellant, 1 Big Fork Mining Company, a water discharge

permit. 

Big Fork, engaged in the business of strip mining, applied 

to the Tennessee Division of Water Control (hereafter 

division) for a National Pollutant Discharge Elimination 

System (NPDES) permit into the North Chickamauga Creek 

in conjunction with its plans to mine coal on certain property 

in Sequatchie County, Tennessee. After a public hearing on 

the matter, the division denied the permit based upon the 

Tennessee Anti-Degradation Statement, 2 an administrative

*518 rule promulgated by the Tennessee Water Quality

Control Board pursuant to T.C.A. s 70-328(a). The plaintiff

duly sought review of the division's denial of its NPDES

permit before the permit hearing panel of the Tennessee

Water Quality Control Board (hereafter board). After three

days of extensive hearings on July 12 and 13 and August 9,

1979, the board affirmed the division's denial of Big Fork's

NPDES permit. In so doing it issued a very detailed four-page

"FINAL DECISION AND ORDER," carefully delineating

its "Findings of Fact and Conclusions of Law" and the basis

therefor.

Plaintiff then sought review of the permit denial in Davidson 

County Chancery Court pursuant to T.C.A. ss 4-5-117 3 and

70-333. 
4 The chancellor allowed the Guardians *519 of

the North Chickamauga Creek and the Sierra Club to file an 

amicus curiae brief in the matter in opposition to the grant of 

the permit. Thereafter he affirmed its denial. 

The plaintiff then perfected this appeal questioning the 

constitutionality of the standard upon which the division 

relied, the procedures followed, and the substantiality of the 

evidence adduced in sustaining the permit denial. 

Plaintiff first attacks the Tennessee Anti-Degradation 

Statement, supra, alleging that it is "unconstitutionally 

vague, lacks proper standards to guide its interpretation and 

application is ambiguous and imprecise when measured by 

common understanding and practices and is thus invalid as 

a denial of due process in violation of Article 1, Section 8 

of the Constitution of Tennessee and the 14th Amendment of 

the Constitution of the United States." Specifically, plaintiff 

----- ------ ----

asserts that the terms "high quality water" and "waters 

of exceptional recreational or ecological significance" are 

unconstitutionally vague. 

[11 [21 There is a presumption of the constitutionality 

of a statute. A non-criminal statute is not unconstitutionally 

vague where the statute is set out in terms that an 

ordinary person exercising ordinary common sense can 

sufficiently understand and comply. United States Civil 

Service Commission v. National Association of Letter 

Carriers, 413 U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973). 

See also Broadrick v. Oklahoma, 413 U.S. 601, 93 S.Ct. 2908, 

37 L.Ed.2d 830 (1973); Arnett v. Kennedy, 416 U.S. 134, 94 

S.Ct. 1633, 40 L.Ed.2d 15, reh. denied 417 U.S. 977, 94 S.Ct.

3187, 41 L.Ed.2d 1148 (1974).

The Tennessee Water Quality Control Act, T.C.A. s 70-324 

et seq., which provides for the establishment of Tennessee's 

water quality criteria and stream use classification for 

all streams, including the Tennessee Anti-Degradation 

Statement, is to be construed liberally to accomplish its 

purposes and policies. T.C.A. s 70-342(b). 
5 

All the cases cited by the plaintiffs wherein the 

constitutionality of statutes have been successfully attacked 

involved either criminal or penal matters. All either forbade 

or required the doing of an act accompanied by some sanction 

for violation. See e.g., Leech v. American Booksellers Assn. 

Inc., 582 S.W.2d 738 (Tenn.1979). The Anti-Degradation 

Statement neither requires nor prohibits anything. It simply 

sets forth a criteria to be applied by the state in the issuance 

of permits. 

[31 [41 A review of the purpose of the Water Quality

Control Act (T.C.A. s 70-325 6) reveals that this legislation

is remedial. *520 C.J.S. quite properly defines a remedial 

statute as one "designed to correct an existing law, 

redress an existing grievance, or introduce regulations 

conducive to the public good, and generally to be liberally 

construed." (Emphasis supplied.) 82 C.J.S. Statutes s 388 

(1975). 

[51 We do not believe the Anti-Degradation Statement to be 

unconstitutional. As was well stated by the trial court in its 

memorandum opinion: 

The questioned regulation is a standard or criteria used in 

determining the issuance of a permit. Plaintiff complains 

about the words "high quality water" and "waters of 

WFST! AV� © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4 
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years. The only material difference between this appeal and the pnor appeals is the fact 

Washington County underwent a countywide reappraisal for tax year 2014 and the assessor has 

updated his selection of comparable sales. 

With respect to parcel O 17.01, Mr. Carroll once agam claimed the assessor has 

erroneously assessed the parcel to a conflicting claimant in addition to himself and the cloud on 

ownership results in the parcel having no value. With respect to parcel 007.00, Mr. Carroll once 

again asserted that his August 16, 2010 purchase price of $250,000 established the upper limit of 

value. 

Mr. Shell introduced sales comparison approaches for both parcels in which he adjusted 

comparable sales to arrive at an estimate of value as of January 1, 2014, the relevant assessment 

date pursuant to Tenn. Code Ann. § 67-5-504(a). Mr. Shell concluded that the comparable sales 

support value indications of $7,700 and $333,800 for parcels 017.01 and 007.00 respectively. 

Since the taxpayer is appealing from the determinations of the Washington County Board 

of Equalization, the burden of proof is on the taxpayer. See State Board of Equalization Rule 

0600-1-.11(1) and Big Fork Mining Company v. Tennessee Water Quality Control Board, 620 

S.W.2d 515 (Tenn. App. 1981). 

Respectfully, Mr. Carroll has done little more than offer the same arguments previously 

rejected by the administrative judge and Assessment Appeals Commission on four separate 

occasions. The administrative judge has appended to this Order the ruling of the Assessment 

Appeals Commission on November 7, 2014, and the ruling of the administrative judge on 

June 6, 2013 which includes as an attachment the ruling of the Assessment Appeals Commission 

on January 3, 2012. Those decisions are hereby incorporated by reference in relevant part. 



With respect to parcel 017.01, the administrative judge once again finds (as also pointed 

out by the Assessment Appeals Commission) that the ownership issue must be decided by the 

courts and the assessor cannot simply issue a "correction of error" pursuant to Tenn. Code Ann. 

§ 67-5-509. Like the Assessment Appeals Commission, the administrative judge also finds that

Mr. Carroll offered insufficient evidence to support his contention that the parcel has no value. 

With respect to parcel 007 .00, the administrative judge must respectfully reject 

Mr. Carroll's contention of value for the same reasons the same argument was previously 

rejected by both the undersigned administrative judge and Assessment Appeals Commission. 

Based upon the foregoing, the administrative judge finds that the taxpayer failed to carry 

the burden of proof. Normally, when the appealing party fails to carry the burden of proof the 

administrative judge simply affirms the ruling of the county board of equalization based upon a 

presumption of correctness. In this case, Mr. Shell prepared sales comparison approaches which 

support reductions in value for both parcels. The administrative judge finds that Mr. Shell's 

recommended values established the upper limit of value for both parcels. Accordingly, the 

administrative judge finds that parcels 017.01 and 007.00 should be valued at $7,700 and 

$333,800 respectively for tax year 2014. 

ORDER 

It is therefore ORDERED that the following value and assessment be adopted for 

tax year 2014: 

PARCEL LAND VALUE IMPROVEMENT VALUE TOT AL VALUE ASSESSMENT 

017.01 
007.00 

$7,700 
$32,700 

$0 
$301,100 

$7,700 
$333,800 

$1,925 
$83,450 



Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Ann. §§ 4-5-301-

325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the State 

Board of Equalization, the parties are advised of the following remedies: 

1. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenn. Code Ann. § 67-5-1501 and Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization. Tennessee

Code Annotated § 67-5-1501 ( c) provides that an appeal "must be filed within

thirty (30) days from the date the initial decision is sent." Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization provides that

the appeal be filed with the Executive Secretary of the State Board and that the

appeal "identify the allegedly erroneous finding(s) of fact and/or conclusion(s)

of law in the initial order"; or

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann. § 4-5-317 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.

The result of this appeal is final only after the time expires for further 

administrative review, usually seventy-five (75) days after entry of the Initial Decision and 

Order if no party has appealed.

ENTERED this / 7�ay of September 2015. 

/: •. >1 . / '  f 
·v /J ,,,,,... 

{ /I, I 

MARK i� INS�ministrative Judge 
Tennessee Department of State 
Administrative Procedures Division 
William R. Snodgrass, TN Tower 
312 Rosa L. Parks A venue, 8 1h Floor
Nashville, Tennessee 37243 





BEFORE THE TENNESSEE STATE BOARD OF EQUALIZATION 

ASSESSMENT APPEALS COMMISSION 

In re: 

DELANO J. & VALERIE WOODS 

CARROLL 

Map 055H, Parcel 017.01 

Map 037G, Group E, Parcel 007.00 

Residential Property 

Tax years 2010-2011 (Correction of error, 
Parcel 017.01) 

Tax Year 2012 (Value, both parcels) 

Washington County 

SBOE No. 78668 

SBOE No. 78667 

FINAL DECISION AND ORDER 

Statement of the Case 

The taxpayer has appealed the initial decisions and orders of the administrative 

judge, who affirmed the assessor's decision that ownership of Parcel 017 .01 was not a 

correctable error, affirmed the Washington County Board of Equalization decision 

regarding the taxable value of Parcel 007.00, and accepted the assessor's 

recommendation of a reduction in Parcel 017.01, resulting in the properties being 

recommended for assessment as follows: 

Parcel 

007.00 

0017.01 

Land Value 

$32,700 

$11,500 

Improvement 

$317,300 

$-0-

Total Assessment 

$350,000 $87,500 

$11,000 $2,875 



The appeal was heard in Knoxville on September 10, 2014 before Commission members 

Ledbetter, Proffitt, Clanton, Kyles, and Walker. 1 Mr. Carroll represented himself, and the 

assessor, Mr. Scott Buckingham, was represented by staff appraiser Mr. Dwayne Shell. At 

the conclusion of proof and argument, the Commission affirmed the initial decisions and 

orders. 

Findings of Fact and Conclusions of Law 

Parcel 017.01 is a small, irregularly shaped parcel, unimproved, on Hiwassee Hill 

Drive in Johnson City. As was the case in a previous appeal to the Commission, Mr. 

Carroll protests the value of this property as determined by the assessor, but his principal 

complaint is that the assessor has assessed the parcel to a conflicting claimant in addition 

to Mr. Carroll, when in fact Mr. Carroll believes himself to be the sole owner. The assessor 

has determined the proof of ownership as between these claimants is inconclusive, and 

declined to assess the property solely to Mr. Carroll. The administrative judge found the 

issue to be one requiring judgment of the assessor, not suitable for correction as a clerical 

mistake (TCA §67-5-509). Mr. Carroll offered no persuasive argument on this point, and 

we affirm the initial decision and order while renewing our previous suggestion Mr. Carroll 

pursue the ownership issue in court.2 

Mr. Carroll asserted the cloud on ownership of this parcel results in it having no 

value, but he offered no new proof on this point and for that reason we find the initial 

decision and order regarding the assessment of Parcel 017.01 should be affirmed. 

1 Mr. Walker sat as an alternate for an absent regular member, per Tenn. Code Ann. §4-5-302. Pursuant to 
Tenn. Code Ann. §4-5-301, a Board attorney sat with the Commission as administrative judge. 

2 As indicated in our earlier decision, the assessor's determination of the proper owner to list for ad valorem

assessment, while it may determine who is assessed and billed for the tax, does not in fact finally determine 
ownership of property. That question is reserved to the courts. 



Parcel 7 is the residence of Mr. Carroll and his wife Valerie. The home, constructed 

in 1994, contains 3,406 square feet of living area, 1,218 square feet of finished basement, 

and 299 square feet of unfinished basement. The property has sold four times since 1995, 

for as much as $349,000, although that price was paid in early 2009 by Frontier Health in 

what must have been an employee relocation. The Carrolls paid $250,000 in 2011. Mr. 

Carroll asserts his purchase price sets the upper limit of value. We respectfully disagree, 

for the reasons cited in the initial decision and order. One sale, even of the subject, does 

not "make" a market, especially in the face of a comparable sales analysis submitted in 

evidence by the assessor. That analysis supports a value of as much as $370,000 for the 

Carroll's property, but the assessor does not seek an increase above the $350,000 

detennined in the initial decision and order. 

ORDER 

By reason of the foregoing, it is ORDERED that the initial decisions and orders are 

affirmed, and the value and assessment detemiined as follows: 

Parcel Land Value Improvement Total Assessment 

007.00 

0017.01 

$32,700 

$11,500 

$317,300 

$-0-

$350,000 $87,500 

$11,000 $2,875 

1. 

2. 

This Order may be subject to: 

Reconsideration by the Commission, in the Commission's discretion. 

Reconsideration must be requested in writing, stating specific grounds for relief 

and the request must be filed with the Executive Secretary of the State Board of 

Equalization with fifteen (15) days from the date of this order. 

Review by the State Board of Equalization, in the Board's discretion. 



3. 

This review must be requested in writing, state specific grounds for relief, and be 

filed with the Executive Secretary of the State Board within fifteen (15) days 

from the date of this order. 

Review by the Chancery Court of Davidson County or other venue as provided by 

law. A petition must be filed within sixty (60) days from the date of the official 

assessment certificate which will be issued when this matter has become final. 

Requests for stay of effectiveness will not be accepted. 

DATED: '{J(Vnylh, 4 ;} tJ/;£

ATTEST: 

[y)2b,�� Executive Secreta 

cc: Mr. Delano Carroll

Mr. Scott Buckingham, Assessor 

Presiding Member 
f-t � �, 



INRE: 

TENNESSEE ST ATE BOARD OF EQUALIZATION 
BEFORE THE ADMINISTRATIVE JUDGE 

Dale F. Paduch & Carroll Delano, Jr. 
Peter A. Paduch & Ben A. Paduck, Jr. 

Property ID: 055H C 017.01 

Tax Years 2010 & 2011 (Correction of Error) 
Tax Year 2012 (Value) 

) Washington County 

) 

) 

) 

) 
) Appeal No. 78668 

INITIAL DECISION AND ORDER 

Statement of the Case 

The subject property is presently valued as follows: 

LAND VALUE 

$14,000 

IMPROVEMENT VALUE 

$0 

TOTAL VALUE 

$14,000 

ASSESSMENT 

$3,500 

An appeal has been filed on behalf of the property owner with the State Board of 

Equalization. The undersigned administrative judge conducted a hearing in this matter on 

May 22, 2013, in Jonesborough, Tennessee. In attendance at the hearing were Delano Carroll, 

the appellant, Scott Buckingham, Washington County Assessor of Property, John Rambo, 

Washington County Attorney, Pete Paduch and Duane Shell. 

FINDINGS OFF ACT AND CONCLUSIONS OF LAW 

Subject property consists of an irregularly shaped 114.25' x 276.88'parcel located on 

Hiwassee Hill Drive in Johnson City, Tennessee. As will be discussed below, the primary issue 

in this appeal concerns Mr. Carroll's contention that he is the sole owner of subject land and the 

assessor has erroneously listed the ownership as in conflict. As can be seen from the caption, the 



assessment records reflect conflicting ownership claims by Mr. Carroll and the Paduch brothers. 

A secondary issue concerns the appraised value of subject parcel for tax year 2012. 

In accordance with the first appeal form filed in this matter, the Notice of Hearing 

utilized "Delano J. and Valerie W. Carroll" in the caption. The administrative judge finds that the 

ownership of subject land is actually in conflict and the assessor has listed the property as such. 

In accordance with the decision of the Washington County Board of Equalization and the 

assessor's records, the administrative judge has corrected the caption to reflect what is shown in 

the official records. The changing of the caption simply reflects how the property is presently 

listed on the assessment rolls and in no way constitutes any type of finding concerning who 

actually owns the property. The administrative judge assumes that "Paduck" is a typographical 

error somewhere along the way that needs to be corrected to reflect "Paduch." 

In order to facilitate the reader's understanding of this appeal, the administrative judge 

finds it appropriate to summarize the procedural history of this ongoing dispute to the extent he 

is aware of the various administrative proceedings to date. 

On November 3, 2006, the undersigned administrative judge issued a ruling for tax year 

2006 which provided in relevant part as follows: 

Subject property consists of an unimproved parcel of land located at 607 
Hiwassee Hill Drive in Johnson City, Tennessee. According to the 
assessor's records, subject tract contains 2.31 acres. As will be discussed 
below, the taxpayer argued that he actually owns 2. 7 acres. According to 
Mr. Carroll, he, in fact, owns what the assessor presently identifies as 
parcel 17 (2.31 acres) and parcel 17.01 (.66 acres). Parcel 17.01 is 
assessed to Peter A Paduch, et al. Parcel 17 is assessed to Mr. and Mrs. 
Carroll. 

The taxpayer contended that the assessor's records should be corrected to 
show that he actually owns 2.7 acres which includes both parcels 17 and 
17.01. . .. 



The taxpayer introduced proof to establish the following sequence of 
events. Subject tract was originally owned by Martha Laws. In 1974, Ms . 
Laws conveyed what the assessor now identifies as parcels 17 and 17 .0 I 
to her grandson. In 1976, Ms. Laws sold what the assessor now identifies 
as parcel 17.01 to her granddaughter. Ms. Laws' grandchildren held the 
acreage at issue until the early 1990's .. On November 3, 1990, Ms. Laws' 
granddaughter conveyed what the assessor now identifies as parcel 17.01 
to Peter A. and Dale F. Paduch. On June 19, 1992, Ms. Laws' grandson 
sold what the taxpayer contends included both parcels 17 and 17.01 to one 
Dr. VanBrocklin. On March 5, 2001, Dr. VanBrocklin conveyed the 
property to Mr. and Mrs. Carroll. 

The taxpayer asserted that the same land was illegally sold twice and 
effectively places a cloud on his title. Mr. Carroll stated that when he 
purchased subject property in 2001 ... he believed it contained 2.7 acres 
as called for in the deed. 

The assessor contended that the current appraisal of subject property 
should remain in effect. [The assessor's representative] also noted that 
Mr. Carroll's own survey indicates that he owns 2.31 acres.1

* * * 

The administrative judge finds that the State Board of Equalization 
does not have jurisdiction to determine who owns the acreage in 
dispute (parcel 17.01). As the administrative judge noted at the 
hearing, the taxpayer needs to file suit if he believes be owns parcel 
17.01. As the administrative judge also noted at the hearing, Mr. 
Carroll can certainly ask the assessor of property to have the 
ownership of parcel 17.01 shown to be 'in conflict.' 

[Emphasis supplied] 

* * * 

Mr. Carroll's attempt to have the ownership issue resolved administratively rather than in 

court resumed for tax years 2009-2011. On January 3, 2012, the Assessment Appeals 

Commission issued a ruling finding that Mr. Carroll had not carried the burden of proof and the 

decision of tl1e administrative judge should remain in effect. For ease of understanding , the 

administrative judge has appended the Commission's entire ruling to this Order as Exhibit A. 

1 Mr. Carroll testified that the surveyor would not include parcel 17.0 I in the survey because 

he believed it had been sold off. 



For purposes of this appeal, reference should be made to footnote 2 of the Commission's ruling 

which states in pertinent part as follows: 

Under Tenn. Code Ann. § 67-5-509, Mr. Carroll may request the assessor 
to correct the listing of property for tax year 2010, until March 1, 2012. If 
Mr. Carroll presents a claim of title which is regular on its face, the 
assessor may examine other claims of which he is aware and either list the 
property in accordance with the claim he perceives to be strongest, or 
assess the property to conflicting claimants. It should be pointed out, the 
assessor's determination of the proper owner to list for ad valorem

assessment, while it may determine who is assessed and billed for tax, 
does not in fact finally determine ownership of property. That question is 

reserved to the courts . ... 

[Emphasis supplied] 

Apparently, the above-quoted footnote prompted Mr. Carroll to request that the current 

assessor, Scott Buckingham, correct the listing of the subject property pursuant to Tenn. Code 

Ann. § 67-5-509. Mr. Buckingham conducted a hearing in the matter and issued a written 

decision on February 21, 2012 in which he concluded that he could not determine the true 

ownership of the land in question and it should therefore be assessed as in conflict. 

Mr. Buckingham's written decision has been appended to this ruling as Exhibit B. 

Mr. Carroll timely appealed Mr. Buckingham's decision to the State Board of 

Equalization. At the hearing conducted by the undersigned administrative judge, Mr. Carroll 

essentially reiterated the same assertions previously presented to the administrative judge, the 

Assessment Appeals Commission and Mr. Buckingham. Mr. Carroll argued, in substance, that a 

correctable error exists because the assessor's property work card does not accurately reflect the 

ownership of subject land due to a fraudulent deed. 

Tennessee Code Ann.§ 67-5-509(f) provides as follows: 

Errors or omissions under this section include only obvious clerical 
mistakes, involving no judgment of or discretion by the assessor, apparent 
from the face of the official tax and assessment records, such as the name 













Findings of Fact and· Conclusions of Law 

The subject property is a 2.31 acre tract on Hiwassee Hill Drive in Johnson City. 

Mr. Carroll protests the value of this property as determined by the assessor, but his 

principal complaint is that the assessor has assessed an adjoining parcel, Map 55H, 

Parcel 017 .01, to another owner when in fact Mr. Carroll believes himself to be the owner 

of both tracts. Mr. Carroll offered little or no testimony or other proof concerning value, and 

for that reason we find the initial decision and order regarding the assessment of Parcel 

017.00 should be affirmed as fo tax year 2009. 

Mr. Carroll testified that in earlier years' appeals to the State Board of Equalization, 

_the Board had ordered Parcel 017.01 to� listed as 'ownership in conflict', but in 

subsequerit years, with a different assessor, ·Parcel 017.01 was listed to another owner, 

Peter Paduch. By law the assessor of property is to list property to the persons or persons 

owning or claiming to own it, or in default of claimants, to list the property to unknown 

owners. Tenn. Code Ann. §67-5-502 (a). The assessor's decision to list property to one 

versus another claimant is not appealable to the county board of equalization, but if the 

assessor declines to correct an assessment listing after a proper request under Tenn. 

Code Ann. §67-5-509, the action may be appealed directly to the State Board of 

Equa!izat:on. 2

2 
Under Tenn. Code Ann. §67-5-509, Mr. Carroll may request the assessor to correct the listing of property 

for tax year 2010, until March 1, 2012. If Mr. Carroll presents a claim of title which is regular on its face, the 
assessor may examine other claims of which he is aware and either list the property in accordance with the 
claim he perceives to be strongest, or assess the property to conflicting claimants. It should be pointed out, 
the assessor's determination of the proper owner to list for ad valorem assessment, while it may determine 
who is assessed and billed for the tax, does not in fact finally determine ownership of property. That 
question is reserved to the courts. In any proceeding to determine a correct assessment listing, all bona fide 
claimants to listing_ should be afforded the opportunity to appear and defend their claim. 



The burden of proof in these appeals generally lies with the party seeking to change 

the status quo, in this case Mr. Carroll. That burden has not been carried in the proof of 

record3
, and accordingly we find no basis to disturb the initial decision and order. 

ORDER 

By reason of the foregoing, it is ORDERED that the initial decision and order is 

affirmed, and the value and assessment determined as follows: 

Parcel 

017· 

Land Value 

$58,600 

Improvement 

$-0-

Assessment 

$58,600 $14,650 

1. 

2. 

3. 

This Order may be subject to: 

Reconsideration by the Commission, in the Commis_sion's discretion. 

Reconsideration must be requested in writing, stating specific grounds for

and the request must be filed witlJ the Executive Secretary of the State Board of 

Equalization with fifteen (15) days from the date of this order. 

Review by the State Board of Egualization;·in the Board's discretion. 

This review must be requested in writing, state specific grounds for relief, and be 

filed with the Executive Secretary of the State Board within fifteen (15} days 

from the date of this order. 

Review by the Chancery Court of Davidson County or other venue as provided by 

law. A petition must be filed within sixty (60) days from the date of the official 

assessment certificate which will be issued when this matter has become final. 

Requests for stay of effectiveness will not be accepted. 

3 
There is little proof in the record of the value of this property nor, other than Mr. Carroll's testimony, is there 

proof of ownership. 





Scott Buckingham 

Assessor of Property 
W ASIIlNGTON COUNTY, TtNNESSEE 

II O Main Street East 

Dealno J. Carroll 
136 Shannon View Rd
Gray, 1N 37615

Courthouse 
Jonesborough, Tennessee 37659 

February 21, 2012 

Re: Hearing Determination of Assessor of Property 
Regarding Map �5H, Parcel 01.7.01 

A hearing concerning Mr. Delano Carroll's request for the tax 
records of Washington County to be changed· to reflect his 
ownership of map 55H parcel 011..0.1 was held on February 2012. 
This hearing was held to allow Mr. Carro.II the opportunity to present 
his testimony and records. to support his claim that t�at said parcel 
would be assessed as his. property in the, Washington County 
Property Assesso(s office. The abov!3 parcel has been claimed by 
two different individuals with representatives of both present at 

. meet[ng, Mr. Delano Carroll and Mr. -Andrew. Paduch, the son and 
nephew of the Paducti brothers listed as joint owners . 

. According to Tenn. Code Ann. § 67-5-509; the assessor may 
examine claims from either or both parties and decide if one 
claimants information is strong enough to list property to him or to

assess property as conflicting claimants with both parties to be 
listed. This was the· purpose of this hearing. However, the 
Assessor's authority is limited by statute to 

(f) Errors or omissions correctable under this section
include only obvious clerical mistakes, involving no 
judgment of or discretion by ,the. assessor, apparent 
froni the face of the official tax and assessment 
records, such as the name or c1ddress of an owner, 
the location or physical description of property, 
misplacement of a decimal point or mathematical 
miscalculation, errors of classification, and duplicate 
assessment. Errors or .omissions correctable under 

Phone 
(423) 753-1670 

Fax 
(423) 753-1815





BEFORE TIlE TENNESSEE STATE BOARD OF EOUALIZATION

IN RE: Delano J. and Valerie Woods Carroll

Map 5511, Group C, Control Map 55H, Parcel 17.00 Washington County

Residential Property

Tax Year 2006

INITIAL DECISION AND ORDER

Statement of the Case

The subject property is presently valued as follows:

LAND VALUE IMPROVEMENT VALUE TOTAL VALUE ASSESSMENT

$57,000 $ -0- $57,000 $14,250

An appeal has been filed on behalf of the property owner with the State Board of

Equalization. The undersigned administrative judge conducted a hearing in this matter on

October 17, 2006 in Jonesborough, Tennessee. In attendance at the hearing were Delano J.

Carroll, the appellant and Washington County Property Assessor's representative John

Sims.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Subject property consists of an unimproved parcel of land located at 607 Hiwassee

Hill Drive in Johnson City, Tennessee. According to the assessor's records, subject tract

contains 2.31 acres. As will be discussed below, the taxpayer argued that he actually owns

2.7 acres. According to Mr. Carroll, he, in fact, owns what the assessor presently identifies

as parcel 172.31 acres and parcel 17.01 .66 acres. Parcel 17.01 is assessed to PeterA.

Paduch, et al. Parcel 17 is assessed to Mr. and Mrs. Carroll.

The taxpayer contended that the assessor's records should be corrected to show that

he actually owns 2.7 acres which includes both parcels 17 and 17.01. Moreover, Mr. Carroll

maintained that the current appraisal of subject acreage does not achieve equalization as

evidenced by the lower per acre appraisal of parcel 17.01.

The taxpayer introduced proof to establish the following sequence of events. Subject

tract was originally owned by Martha Laws. In 1974, Ms. Laws conveyed what the assessor

now identifies as parcels 17 and 17.01 to her grandson. in 1976, Ms. Laws sold what the

assessor now identifies as parcel 17.01 to her granddaughter. Ms. Laws' grandchildren held

the acreage at issue until the early 1990's. On November 3, 1990, Ms. Laws' granddaughter

conveyed what the assessor now identifies as parcel 17.01 to Peter A. and Dale F. Paduch.

On June 19, 1992, Ms. Laws' grandson sold what the taxpayer contends included both

parcels 17 and 17.01 to one Dr. VanBrocldin. On March 5,2001, Dr. VanBrocldin

conveyed the property to Mr. and Mrs. Carroll.
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The taxpayer asserted that the same land was illegally sold twice and effectively

places a cloud on his title. Mr. Carroll stated that when he purchased subject property in

2001 for $60,000 he believed it contained 2.7 acres as called for in the deed.

The assessor contended that the current appraisal of subject property should remain

in effect. In support of this position, Mr. Sims introduced comparable sales to substantiate

the current per acre appraisal of parcel 17. Mr. Sims also noted that Mr. Carroll's own

survey indicates that he owns 2.31 acres.

The basis of valuation as stated in Tennessee Code Annotated Section 67-5-601a is

that "[t]he value of all property shall be ascertained from the evidence of its sound, intrinsic

and immediate value, for purposes of sale between a willing seller and a willing buyer

without consideration of speculative values.

After having reviewed all the evidence in the case, the administrative judge finds that

the subject property should remain valued at $57,000 based upon the comparable sales

introduced by the assessor of property.

The administrative judge finds that the State Board of Equalization does not have

jurisdiction to determine who owns the acreage in dispute parcel 17.01. As the

admiiiistrative judge noted at the hearing, the taxpayer needs to file suit if he believes he

owns parcel 17.01. As the administrative judge also noted at the hearing, Mr. Carroll can

certainly ask the assessor of property to have the ownership of parcel 17.01 shown to be "in

conflict."

With respect to the issue of value, the administrative judge finds the burden of proof

is on the taxpayer. See State Board of Equalization Rule 0600-1-. 111 and Big Fork

Mining Company v. Tennessee Water Quality Control Board, 620 S.W.2d 515 Tenn. App.

1981.

Respectfully, the administrative judge finds that the taxpayer did not introduce any

comparable sales by which to establish the fair market value of subject property on

January 1, 2006, the relevant assessment date pursuant to Tenn. Code Ann. § 67-5-504a.

The administrative judge finds that the taxpayer's equalization argument must be

rejected. The administrative judge finds that the April 10, 1984, decision of the State Board

of Equalization in Laurel Hills Apartments, et at Davidson County, Tax Years 1981 and

1982, holds that "as a matter of law property in Tennessee is required to be valued and

equalized according to the `Market Value Theory'.'t As stated by the Board, the Market

Value Theory requires that property "be appraised annually at full market value and

equalized by application of the appropriate appraisal ratio . . ." Id. at 1.

Mr. Carroll testified that the surveyor would not include parcel I 7.Oi in the survey because he believed it had been

sold off.



The Assessment Appeals Commission elaborated upon the concept of equalization in

Franklin D. & Mildred J. Herndon Montgomery County, Tax Years 1989 and 1990 June

24, 1991, when it rejected the taxpayer's equalization argument reasoning in pertinent part

as follows:

In contending the entire property should be appraised at no more

than $60,000 for 1989 and 1990, the taxpayer is attempting to

compare his appraisal with others. There are two flaws in this

approach. First, while the taxpayer is certainly entitled to be

appraised at no greater percentage of value than other taxpayers

in Montgomery County on the basis of equalization, the

assessors proof establishes that this property is not appraised at

any higher percentage of value than the level prevailing in

Montgomery County for 1989 and 1990. That the taxpayer can

fmd other properties which are more underappraised than

average does not entitle him to similar treatment. Secondly, as

was the case before the administrative judge, the taxpayer has

produced an impressive number of `comparables' but has not

adequately indicated how the properties compare to his own in

all relevant respects

Final Decision and Order at 2. See also Earl and Edith LaFollette, Sevier County, Tax

Years 1989 and 1990 June 26, 1991, wherein the Commission rejected the taxpayer's

equalization argument reasoning that `[t]he evidence of other tax-appraised values might be

relevant if it indicated that properties throughout the county were underappraised.
."

Final

Decision and Order at 3.

ORDER

It is therefore ORDERED that the following value and assessment be adopted for tax

year 2006:

LAND VALUE IMPROVEMENT VALUE TOTAL VALUE ASSESSMENT

$57,000 $ -0- $57,000 $14,250

It is FURTHER ORDERED that any applicable hearing costs be assessed pursuant to

Tenn. Code Ann. § 67-5-1501d and State Board of Equalization Rule 0600-1-17.

Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Ann. § 4-5-

301-325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the

State Board of Equalization, the parties are advised of the following remedies:

1. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenn. Code Aim. § 67-5-1501 and Rule 0600-1-.12

of the Contested Case Procedures of the State Board of Equalization.

Tennessee Code Annotated § 67-5-1501c provides that an appeal "must be

filed within thirty 30 days from the date the initial decision is sent."

Rule 0600-1-. 12 of the Contested Case Procedures of the State Board of

Equalization provides that the appeal be filed with the Executive Secretary of



the State Board and that the appeal "identi1' the allegedly erroneous

findings of fact and/or conclusions of law in the initial order"; or

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Aim. § 4-5-317 within fifteen 15 days of the entry of the order.

The petition for reconsideration must slate the specific grounds upon which

relief is requested. The filing of a petition for reconsideration is not a

prerequisite for seeking administrative orjudicial review; or

3. A party may petition for a stay of effectiveness of this decision and order

pursuant to Tenn. Code Ann. § 4-5-316 within seven 7 days of the entry of

the order.

This order does not become final until an official certificate is issued by the

Assessment Appeals Commission. Official certificates are normally issued seventy-five

75 days after the entry of the initial decision and order if no party has appealed.

ENTERED this 3rd thy of November, 2006.

MARK J. MINSKY `

ADMINISTRATIVE JUDGE

TENNESSEE DEPARTMENT OF STATE

ADMINISTRATIVE PROCEDURES DIVISION

Delano J. and Valerie Woods Carroll

Monty Treadway, Assessor of Property
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The basis of valuation as stated in Tennessee code Annotated 

section 67-S-601(a) is that "[t)he value of all property shall be 

ascertained from the evidence of its sound, intrinsic and immediate 

value, for purposes of sale between a willing seller and a willing 

buyer without consideration of speculative values . . II 

General appraisal principles require that the market, cost and 

income approaches to value be used whenever possible. American 

Institute of Real Estate Appraisers, The Appraisal of Real Estate 

at 42 (9th ed. 1987). However, certain approaches to value may be 

more meaningful than others with respect to a specific type of 

property and such is noted in the correlation of value indicators 

to determine the final value estimate. The value indicators must 

be judged in three categories: ( 1) the amount and reliability of 

the data collected in each approach; (2) the inherent strengths and 

weaknesses of each approach; and (3) the relevance of each approach 

to the subject of the appraisal. Id. at 499-503. 

The value to be determined in the present case is market 

value. A generally accepted definition of the market value for ad 

valorem tax purposes is that it is the most probable price 

expressed in terms of money that a property would bring if exposed 

for sale in the open market in an arm's length transaction between 

a willing seller and a willing buyer, both of whom are 

knowledgeable concerning all the uses to which it is adapted and 

for which it is capable of being used. Id. at 33. 

After having reviewed all of the evidence presented in this 

case, the administrative judge finds that the subject property 

should be valued at $3,912,200. This determination is based upon 

equalization and value. 

The administrative judge finds that the cost approach should 

receive greatest weight as the various cost data introduced by the 

parties constitutes the most reliable and detailed evidence in the 

record. The administrative judge finds that the cost approach 

supports the following valuation of subject property before 

rounding: 













return to handbook







return to handbook

















return to handbook









return to handbook























return to handbook









return to handbook









return to handbook







return to handbook















return to handbook



value from 1989 ($65,000) rather than the $53,700 value adjudicated in the 1990 

appeal to the State Board. The administrative judge rejected this approach as a 

matter of law and recommends that the update be accepted only as to the land 

value, leaving the dwelling to be valued at its adjudicated amount for 1990. 

On this point the appeal presents a novel issue, to wit, under what 

circumstances may the assessor change a property tax value for the year following 

a year for which the value has been adjudicated by the State Board of 

Equalization. The assessor sought to justify her action in changing Mr. England's 

assessment under the circumstances ofthis case, on the basis that to carry the 

adjudicated 1990 value forward to 1991 would create inequity to Mr. England's 

neighbors who had not appealed their assessments. The administrative judge quite 

correctly rejected this argument, observing "the Board cannot refuse to change_a 

demonstrably excessive valuation merely becasue other taxpayers who might have 

been entitled to similar relief did not dispute their assessments". It is not at all 

clear, however, that an assessor must continue to utilize a value adjudicated by the 

Board for a previous year when values generally in the jurisdiction have been 

recalculated. Nonnally the assessor may be expected to carry over one year's 

values for real property to the next year unless he or she is prepared to redo values 

generally within the jurisdiction or within some rationally defined class of 

properties. This expectation, however, is not based on a specific statute or any 

deference due the Board's rulings in years subsequent to an appeal. It derives 

instead from the possibility of a claim of unconstitutional "spot" reappraisal, and 

the expectation in our view disappears when values throughout the jurisdiction 

have been adjusted as part of a mass revaluation, which was the case here. 

Since we conclude the assessor's action was not invalid as a matter of law, 

we must detennine whether the proof warrants a different value. Before this 

Commission, the assessor offered testimony of a real estate broker who claimed 

the property was worth between $72,000 and $76,000 based on a study of sales of 

comparable properties. Mr. England has in our view convincingly questioned the 

comparability of the properties included in the broker's study, but he offered no 

appraisal testimony for this contended value of $53,000-54,000. We find neither 

party has offered convincing proof of fair market value. 

Ordinarily, in the absence of prima facie proof by the appellant (in this 

case, the assessor) of a better value, we would accept the recommendation of the 

administrative judge. In this instance, however, the initial decision and order is 

based on an erroneous conclusion of law with no factual determination of value. 
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Tenn. 586, 348 s.w. 2d 129 (1961): Mason v. City of Nashville , 155 Tenn. 256, 

291 s.w. 1074 (1927): and Airport Inns v. LaManna (Tenn. ct. App. N:>v. 14, 

1975). 

Thus, to value properly the leasehold interest of the taxpayer, both the 

ecornnic or market rent arrl the contract rent must be detennined. The American 

Institute of Real Estate Appraisers defined these terms in relation to

leasehold interests as follows: 

Contract rent is the periodic rent paid by the tenant to the 
lessor: it is specified in the lease as to both arrount and 
timing. A leasehold interest is said to have value when 
contract rent is less than market rent, which is the arrount 
a property could earn in a cnmpeti ti ve real estate rrarket. 
Market rent is not profit fran a business operated on the 
premises • It is the rent the real estate can cx:mnand in 
the market. In a perfectly negotiated lease contract rent 
would probably not differ £ran rrarket rent. 

American Institute of Real Estate Appraisers, 'Ihe Appraisal of Real Estate 545 

(8th ed. 1983) (F.nphasis added). Hence, econanic or market rent is the arrount 

for which the city of Arlington could rent the subject premises on the open 

market and v.0uld not include any profit which v.0uld be earned by the taxpayer 

in his business. 

Contract rent includes _I!?� only the arrount of rent stated in the lease, but 

by virtue of the holding of the State Board of F.qualization in the Appeal of 

Nashville Flying Service, Inc. , February 14, 1975, also includes as inputed 

rent lease obligations such as the requirement to construct the hangar. The 

lease, in Nashville Flying Service, Inc. , as in the instant case, obligated 

the lessee to construct a hangar 6n tax exempt airport property. The Board 

found that "the obligations p.irsuant to the lease [ the construction of the 

hangar as well as other substantial obligations J are part of the contract or 

actual rent and therefore the property is rented for its full value. 'lhus, in 

accordance with the established case law an::i generally accepted appraisal 

techniques the contract rent exceeds the economic rent and there is no IXJsitive 

leasehold to be assessed." 

After the Nashville Flying Service case, the Division of Property 

Assessments published an article on the assessment of leasehold interests in 

the Assessors' Newsletter, Vol. 7., No. 6, May 1, 1977. '!his article nakes the 

following points arrong others: (A) the mechanics of detennining "ecornnic rent 

and a proper capitalization rate follow the same concepts as any other 

appraisal problem," and (B) 

[i]n the early years of a lease involving a new facility
there will normally be no leasehold interest. In these
instances the lessee is required to arrortize a b:>nd issue or
construction costs in a relatively short pericrl of time. He
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written petition therefor is filed with the court within 60 

days from the issuance of the certificate. 

2. A party may petition this Commission in writing for

reconsideration of its decision. The petition must include 

the specific grounds upon which relief is requested and must 

be filed within 10 days after the date of this decision. 

Petitions for reconsideration proposing new evidence are 

.subject to the additional requirements of Rule 1360-4-1-.18, 

Uniform Rules Of Procedure For Hearing Contested Cases. 

The commission will not receive petitions for stay. 

DATED: ?1�t.. /CJ 11(jC,f

ATTEST: 

cc: Mr. Johnny Zachary, Scott County Assessor of Property 
Mr, Herman C. Chitwood 
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In 2007, the subject parcels composed Hickory Hollow Mall, a shopping center located 

on Bell Road in the Antioch area. At the time, the property was owned by subsidiaries of CBL 

& Associates, Inc., a Chattanooga company whose real estate portfolio spans several states. 

Mark Stephens, a property tax administrator for CBL, was called as a witness for the 

taxpayers. Mr. Stephens represents CBL in over twenty states, and may have 20-30 

discussions each year with assessors on behalf of his employer regarding local property tax 

assessments. 

After CBL purchased the former J.C. Penney store at Hickory Hollow Mall (Parcel 

255.00) in 2006, Mr. Stephens testified he sent a letter on February 5, 2007 to the Davidson 

County Assessor's office requesting a review of the value of that parcel. He further testified 

that the former J.C. Penney store was leased to Steve & Barry's, LLC and a copy of the lease 

was delivered to Davidson County Assessor employee Kenneth Vinson along with a copy of 

the rent roll for the entire mall. Mr. Stephens did not formally request a review of the appraisal 

of the entire property but he testified that Mr. Vinson took the materials and told him he would 

review them and get back with him. Mr. Vinson testified that it was not his understanding that 

Mr. Stephens' intention was to request a review of the appraisal for the entire property. Mr. 

Stephens testified that he ran into Mr. Vinson at a conference in August, 2007 where he 

inquired about the status of Hickory Hollow Mall for tax year 2007. He was informed that there 

was no change in the assessments of the subject parcels and that the county board had 

adjourned its regular 2007 session. 

As the administrative judge found, relief from the requirement of prior appeal to the 

county board of equalization depends upon a finding of reasonable cause to excuse the 

taxpayer's failure to meet those requirements. Tenn. Code Ann.§ 67-5-1412 (e). Jurisdiction, 



if it exists in this case, must be based on our finding 'reasonable cause,' in the terms of the 

statute, for the failure to appeal to the county board of equalization. 'Reasonable cause' 

typically means circumstances beyond the taxpayer's control, including a service member's 

call to active duty or the consuming distraction of a loved one's illness. As taxpayer's counsel 

reminds us here, it also includes reasonable reliance on omissions or misrepresentations by 

the Assessor's staff. See, e.g., Memphis Mall Holdings, LLC (Final Decision and Order dated 

12/22/04). 

A majority of the Board finds, that having accepted taxpayers' request to informally 

review an assessment before the time for formal appeal to the county board of equalization, 

and having undertaken to inform the taxpayers' agent of the results, the assessor's staff is 

obliged to indeed communicate the results of the review so the taxpayers could know whether 

to initiate the county board appeal. The assessor's failure to do so here constitutes 

'reasonable cause' warranting our acceptance of the taxpayer's appeal. Whether the taxpayer 

or taxpayer's agent is experienced in the process of resolving assessment disputes should not 

be relevant if the reliance on the assessor's omission or representations is reasonable, which 

in this case it was. 

ORDER 

We require no further evidence or argument to reach the foregoing conclusion, as the 

essential facts were not disputed. This matter should accordingly be remanded to an 

administrative judge for further proceedings on the merits of the taxpayers' claim, and it is so 

ORDERED. This Order is subject to: 

1. Reconsideration by the Board, in the Board's discretion. Reconsideration must be

requested in writing, stating specific grounds for relief and the request must be filed with the 



Executive Secretary of the State Board of Equalization within fifteen (15) days from the date of 

this order. 

2. Review by the Chancery Court of Davidson County or other venue as provided by

law. A petition must be filed within sixty (60) days from the date of the official assessment 

certificate which will be issued when this matter has become final. 

Requests for stay of effectiveness will not be accepted. 

DATED: _5_ ..... _/_t/-_· -_�_C_/5_· _ 

ATTEST: 

Ex!� 

cc: Mr. Andy Raines, Esq, Evans & Petree, PC 
Mr. Jason Bobo, Esq. 

Presiding Member 611+fr-f.t. . . 

Mr. George Rooker, Jr., Davidson County Assessor of Property 
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April 6, 2015 which provided in relevant part as follows: 

I received letter from your office for above hearing on April 23, 2015. 
Unfortunately, [I] have prior commitment for the week of April 20 to 
April 25, 2015. I will be attending the annual Hotel-Motel convention in 
Los Angeles, California. I would like to request to change this date to 
another date .... 

The administrative judge returned from hearings in East Tennessee on April 16, 2015 and 

responded to Mr. Patel by email in order to expedite matters. A copy of the email was also sent 

by United States mail. The administrative judges response stated in relevant part as follows: 

Respectfully, the Notice of Hearing was issued on March 2, 2015. As 
stated in the Notice of Hearing, requests for continuances must be 
'submitted to the administrative judge as soon as possible." Yet, you 
waited over a month to request the continuance. Moreover, you 
previously waited until April 29, 2014 to ask Judge Aaron to continue the 
hearings scheduled for May 1, 2014. These last minute requests are 
unacceptable. In this case, you claimed to have had a prior commitment. 
Hence, you knew of the problem when you received the Notice of 
Hearing .... 

I would suggest that you either arrange for a representative or proceed in 
writing unless you simply want to withdraw the appeals. Should you 
choose to proceed in writing, please leave two copies of the materials you 
want to place in the record with the assessor's office on or before April 22, 
2015. I will be holding hearings at the assessor's office on April 21, 2015 
so it seemingly makes more sense to leave my copy with the assessor's 
office. Such a procedure will ensure that both the assessor and I receive 
our copies prior to the hearing. 

In summary, your request for a continuance is denied. You are free 

to proceed in writing, arrange for a representative or withdraw the 

appeals. 

Please let the assessor�s office andmyselfknowhowyou wish to proceed. 
Should you choose to proceed in writing, Mr. Hammond or Ms. Hayes can 
advise you with whom to leave your written materials .... 

[Emphasis supplied] 

On April 22, 2015, the administrative judge received an email from Mr. Patel which 





the Contested Case Procedures of the State Board of Equalization. Tennessee 

Code Annotated § 67-5-lSOl(c) provides that an appeal "must be filed within

thirty (30) days from the date the initial decision is sent." Rule 0600-1-.12 of 

the Contested Case Procedures of the State Board of Equalization provides that 

the appeal be filed with the Executive Secretary of the State Board and that the 

. appeal "identify the allegedly erroneous finding(s) of fact and/or conclusion(s)

of law in the initial order"; or 

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann.§ 4-5-317 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative orjudicial review.

The r:esult of this appeal is final only after the ·time expires for further 

administrative review, usually seventy-five (75) days after entry of the Initial Decision and 

Order if no party has appealed. 

ENTERED this �day of April 2015. 

,Administrative Judge 
Tennessee Department of State 
Administrative Procedures Division 
William R. Snodgrass, TN Tower 
312 Rosa L. Parks A venue, g th Floor 
Nashville, Tennessee 37243 
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It is therefore ORDERED, that the initial decision and order of the

administrative judge is affmned and we adopt the ruling as stated therein. This

order is subject to:

I. Reconsideration by the Commission. in the Commission's discretion.

Reconsideration must be requested in writing, stating specific grounds for relief

and the request must be filed with the Executive Secretary of the State Board

within ten (10) days from the date of this order.

2. Review by the Stale Board of Equalization, in the Board's discretion. This

review must be requested in writing, state specific grounds for relief, and be

filed with the Executive Secretary of the State Board within fifteen (15) days

from the date ofthis order.

3. Review by the Chancery Court of Davidson County or the county where the

property is located. A petition must be filed within sixty (60) days from the

date of the official assessment certificate which will be issued when this matter

has become final.

Requests for stay of effectiveness will not be accepted.

DATED: � 1,,q/ t'f9'L

ATTEST:

Executive kw()

cc: Fred M. Ridolphi, Jr., Esq.
Jerry R. Caruthers 
Michael Dennie. Esq. 

C2.12� µ:g
Presidi� member
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The taxpayer opposes the Division's motion on the ground that 

it made a good faith attempt to comply with the local board's 

request. In particular, the taxpayer• s representative testified 

that the reason he provided income and expense data with respect to 

the motel only was that he erroneously believed that the other 

improvements on the property were owner-occupied. 

Tennessee Code Annotated Section 67-5-1407(d) provides as 

follows: 

When the assessor of property or the county 
board of equalization requests from the owner, 
or the owner's duly authorized agent, specific 
data regarding the property that is not readily 
available through public records and is 
necessary to make an accurate appraisal of the 
property in question, and such owner or duly 
authorized agent fails, refuses or neglects to 
supply this data in a timely manner for the 
assessor of property or county board of 
equalization to study and consider, the owner 
shall thereby forfeit his right to introduce 
information concerning the property requested 
by the assessor of property or any local board 
of equalization, but denied by the lawful owner 
or his duly authorized agent on appeal to the 
state board of equalization. 

[Emphasis supplied] 

The administrative judge finds that this statute is intended 

to be remedial rather than punitive. "It is well settled that 
. 

. 

remedial statutes . • .  are construed liberally to accomplish the 

objects, correct the evils, and suppress the mischief aimed at." 

23 TENNESSEE JURISPRUDENCE statutes § 43 ( 1985) The 

administrative judge finds that the purpose of this statute is to 

disseminate certain information rather than punish. The 

administrative judge finds that a distinction should be made 

between a willful refusal to provide requested information with a 

good faith attempt to comply as evidenced by the fact that the 

terms "fails, refuses or neglects" are modified by "but denied" 

which obviously presupposes a willful denial. Furthermore, the 

administrative judge finds that "[i]n determining the meaning of a 

statute, a court must consider the consequences that would result 

from construing it one way or the other. It is the duty of the 

court to prevent absurdity, hardship, injustice or 

inconvenience." Id. at§ 25. The administrative judge finds that 





return to handbook



By deducting the value of the real property as established in the 1984 

reawraisal program ($5,130,500), the remaining value for the tangible personal 

property is $8,030;166 according to the appellant's representative. 

The County contended that subject property should be valued at $21,512,467. 

In support of this fOSition, it was rontended that en July 6, 1984 David 

HollingS\vOI'th, a representative of the appellant, met with the Smith County 

Board of Equalizciti= and agreed that: �he appellant -..oul.d pay $250,134 in 

taxes. The County Board met again on October 1'7, 1984 and increased the value 

of the perscual property frcm ar:proxi..-nately $11,000,000 to $21,512,467. 

According to Smith County, the July 6, 1984 agreement is binding as the 

awellant in effect agreed to the value of its personal property by agreeing to 

its tax liability. 

The basis of valuation as stated in Tennessee Code Annotated Sections 67-5-

601 and 67-5-602 is as follcws: 

67-5-601. General.-(a) The value of all property shall be
ascertaine:i fran the evidence of its sound, intrinsic and
imnediate value, far purposes of sale between a willing
seller and a willing buyer with::>ut a:,nsideraticn of
speculative values, and when appropriate subject to the 
provisioos of the Agricultural, Forest, and Open Space Land
Act. of 1976, ccxli:fied in part 10 of this chapter.

(b) It is the legislative .intent hereby declared that no
appraisal hereund.er shall be influenced by inflated values
result..i.ng £:.tan speculative purchases in particular areas in
anticipation of uncertain future real estate rrarkets; but
all property of every kiixi shall be appraised according to
its sound, intrinsic and imnediate econanic value which
shall be ascertained in accomance with such official
assessment 1Tl3lluals as may be prtmllgated and issued by the
state divisia:i of property assessments and. approve:1 by the
state ooard of equalization pursuant to law.

67-5-602. Assessment guide:1 by nanuals - Factors for
consideratim.-(a) In detenmning the value of all property
of every kind, the assessor shall be guided by, and .follO,,/'
the instructions,. of the appropriate assessment manuals
issue:1 by the state divisioo of property assessments and
approved by the state 1:oard of equalizaticn.

For getennining the value of real property, such manuals 
shall provide for o:::insideraticri of the fol,l.o,iing factors: 

( 1) Location;
(2) CUrrent use:
(3) Whether incone '!::earing or nonincane bearing;
(4) Zoning restrictions 01 use;
(5) Legal. restrictions en use;
(6) Availability of water, �lectric.ity, gas, sewers, street

lighting, and other mmkipal services;
(7) Natural productivity of the soil, except the value of

gro.,ing crops shall rot be adde:3 t.o the value of land;
and

(8) All ot:iler factors and evidence of values generally
�e:1 by apprai.sers as �aring en the sound,



intrinsic and inmediate econanic value at the time of 
assessment. 

* * *

The first question before the Administrative Judge is whether the Smith 

County Board of Equa.lizatia,, and a representative of Jersey Miniere Zinc 

eaipany entered into a b:in:ling agreement en July 6, 1984 and whether the 

aa,ellant is estopped to p.irsue this appeal to the State Board of F.qualization. 

It is the opinion of the Administrat..ive Judge that it is l.::l!lCCt:!SS&y tc 

address the questicn of whether the parties entered into an agreement en July 

6, 1984. Even if it is assumed that such an agreement was entered into, such 

an agreement -....ould not estop the taxpayer fran bringing this appeal, 

"Estoppel" is a preclusicn in law which prevents cne fran alleging or 

denying a fact previously asserted if another has relied to his prejudice upon 

the previous asserticn. Russell v. Colyar, 51 Tenn, (4 Heisk.) 154 (1871 h 

Covington v. McMuny, 4 Tenn. Civ. App. (Higgins) 378 (1913). EstOfpel is 

based cn the reliance en a statement of another to one's detriment, but the 

doctrine is rot favored in either law or equity because it may exclude the 

truth. O'Brien v. Rutherford County, 199 Tenn. 642, 228 S.W.2d 708 (1956). 

The essential elements of estoppel are well defined in Tennessee law and 

require that ( 1) there has been a representation or ccncealnlent of material 

facts, (2) the representatia,, l!Ust have been made kncwingly, (3) the party to 

whan it was made rrust nave been ign:::,rant of the the truth, (4) it nust have 

been made with the intenticn that the other party sroul.d act upc::n it, and (5) 

the other party must have been induced to act upc:n it. � v. Carter, 38 

Tenn. App, 603, 277 s.W.2d 427 (1954); Decherd v. Blanton, 35 Tenn, (3 Sneed) 

373 ( 1855) . In order for an estoppel to be binilng it I1U.1st be I1U.1tual and bind 

both p:lrt.ies equally. Jennings v. Bishop, 3 Tenn. Cas. (Shann.) 138 (1883); 

Nunnelly v. SOUthem Iron Caipany, 94 Tenn. 397, 29 s.w. 361 (1895). The 

burden of proof is upcn the party asserting estoppel to prove the facts to 

establish the estoi;pel. Edwards v. Central Motor Conpany, 38 Tenn. App. 577, 

277 S.W.2d 413 (1954). 

Without addressing the question of whether any representation that a:>uld 

evoke estq:pel was ever made, it appears that at least t\lO of the essential 

elements and certainly the requirement of nutuality for estoa,el have rot been 

established by the a:>unty. 
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surmise how the L<..->gislature muld accoll{Jlish the Constitutional requirement of

equality ard uniformity of . assessments in each property class ::>r subclass if

seemingly unrelated items such as damaged or inconq:,lete improvements,

residential property owned by elderly low-income persons (also disabled

homeowners and disabled verterans under T.C.A. Sections 67
:-

5-703 and 67-5-704),

owned and leased co11111ercial tangible personal property, roll-back assessments

for "greenbelt" land, and assessable shares of stock are to be taxed upon the

basis of annual fair market value appraisals, while all other property is to be

taxed upon "base year" appraisals that could only coincidentally be fair market

value. To conclude that the Legislature intended to create such dicotomy is to

impute a desire and rationale for distinction where none exist; and if it is,

indeed, within the power of the Legislature to devise such a system, it will

suffice to say that this has not been done.

Having fourxl that Tennessee property tax law requires the annual fair 

market value, appraisal of property, we will next address the issue of whether 

appraisal ratios may be applied for property so appraised to effect 

equalization with other properties in a tax jurisdiction. 

The use of appraisal ratios are statutorily required for the equalization 

of public utility assessments and calculation of property tax relief for 

elderly and disabled homeowners. T.C.A. Sections 67-5-1606; and 67-5-702 � 67-

5-704. Although there is no express statutory requirement that such ratios be

utilized for equaliz:ation among locally-assessed property,. the State Board of 

Equalization has approved ratios for that purpose for each tax year involved in 

the instant appeals. (See Apperxlix I for Board Res�ution and Orders for tax 

years 1981 and 1982) • Although these statutes and the administrative 

directives could be cited in sole support of using appraisal ratios to grant 

relief to any aggrieved taxpayer, we believe the question is controlled by 

Louisville and Nashville Railroad COllpany, et al. v. Public Service CoiTlllission 

of Tennessee, 493 F. Supp 162 (M.D. Tenn. 1978), aff'd 631 F, 2d 426 (6th Cir. 

1980), cert. denied 450 U.S. 959 (1981). 

The U. S, District Court decision in the� case addresses in point the 

use of appraisal ratios for equalization of assessments, and includes a finding 

that all property in Tennessee must be valued at 100% of market value. '!be 

case involved six railroad corrpanies contesting their 1977 assessments on the 

grounds that their properties were appraised at full market value by the 

Tennessee Public Service Comnission, while the median level of appraisal of all 

locally-assessed properties in the state was only 62. 9% of value as evidenced 





"Railroad Revitalization and Regulatory Reform Act," codified at 49 u.s.C.A., 

Section 11503. Judge Wiseman, in the opinion for:- the U. S. District Court, 

held as follows: 

As the defendents h.:i.ve stated, the Tennessee statutes under 
which the railroad property is assessed pr:-escribe a 
timetable for yearly valuation and assessment. 

478 F. Supp. at 209. Although the appraisal and assessment procedures for 

railroads are separately set out in T.C.A., Sections 67-5-1301, et seq., \.e do 

not find hat the Legislature intended railroads and public utilities to be 

appraised and assessed annually, whil<: requiring all other:- property to be 

appraised occasionally and assessed annually.· 

Accordingly, we find that the appellants in the instant appeal are entitled 

to have their full fair market value appraisals reduced to the median level of 

appraisal of all property in Davidson County for each tax year in question. 

'!be ratio used for this purpose shall be that certified by the State Board of 

Equalization as .4480 for tax years 1981 and 1982. 

It should be stated that we understand and share the county's concern that 

such relief, if regularly sought by enough taxpayers, will in and of itself 

continually erode the tax base by producing lower median levels of appraisal 

each year if properties obtaining relief sell during an appraisal ratio study 

period and become substantially represented in the sales sample through the 

random-selection process. The only advise we can offer is that this may be 

avoided if state and local officials earnestly undertake the not inp>ssible 

task of appraising all property and maintaining as_�essments at the level 

required by law. 

Commissioners Dan Culp, John T. Rochford, and Ja�ueline E. Schulten, concur. 

CcllUllissioners w. C. Keaton, Ogden Stokes, and C. D. Elrod, dissent. 
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Economic Trends 

Phil Doss 
Chief of Research 
Division of Local Government 

THE FEDERAL RESERVE--Controlling Inflation 

The last "Economic Trends" explained the admin
istrative organization of the Federal Reserve System 
and pointed out some of the tools the Federal Re
serve uses to implement monetary policy.1 Recent 
world and national economic developments may 
make it necessary for the Federal Reserve to use 
some of those tools to make adjustments in U.S. 
monetary markets. 

The primary tools available to the Federal 
Reserve are reserve requirements and the discount 
rate. A bank's reserve requirement is the amount of 
cash and security balances it must hold in relation to 
its deposits. The Federal Reserve does not often 
change reserve requirements. Banks depend on 
stability in reserve requirement policy in order to 
make long-term investment and loan plane. In 
addition, reserve requirement changes have immedi
ate effect upon interest rates and the demand for 
money. For these reasons, the Federal Reserve most 
often adjusts the discount rate if it seeks to affect 
monetary markets. 

The discount rate is the interest rate the Federal 
Reserve charg� banks when they borrow money. 

'See The Federal Reseroe System: Purposes & Functions 

published by the Federal Reserve Board of Governors, 

Washington D.C., 1984. 

Local Issues 

(formerly Local Government Newsletter) 

WILLIAM R. SNODGRASS 
Comptroller of the Treasury 

State of Tennessee 

This newsletter Is produced by the Division of Local 
Government every other month, six months annu
ally. It Includes Information of publlc Interest with 
contributions from the followlng divisions of the 
Comptroller's office: 

Division of Administration 
Department of Audit, with three divisions: 

Division of County Audit 
Division of State Audit 
Division of Munlclpal Audit 

However, the Federal Reserve is a "lender of last 
resort", which means that banks are expected to 
seek other sources of money before coming to the 
discount window. Because banks borrow from each 
other, discount rate changes may not have an 
immediate effect on the economy, though they 
eventually influence rates that banks charge each 
other (known as the federal funds rate). 

The Federal Reserve Board meets December 
14th, and most analysts believe the Board will 
decide to raise the discount rate at that time. 2 

Several indicators suggest that the economy is 
growing at an unsustainable rate. Gross national 
product grew at an annual rate of 2.6% in the third 
quarter (in the absence of the drought the figure 
would have been over 3%); all measures of the 
money supply were up; and most significantly, the 
number of non-farm jobs increased in November by 
463,000. In addition, the Organization of Petroleum 
Exporting Countries has agreed to cut production in 
an attempt to push the price of oil up to $18/bbl. 
The price is currently $14/bbl. 3 

All of these factors are inflationary. The 
Federal Reserve, by raising the discount rate, may 
slow the rate of growth of the economy by making 
it more expensive to borrow money for expansion. 
The end result of a slowed economy would be a 
lower rate of inflation. 

•see November issues of Salomon Brothers' "Comments 
on Credit" and Smith Barney's "Credit Market Comment". 

"See� Wall Street Journal, December 6, 1988, various 

articles. For more inform.ation, contact this office. 

Office of Management Services 
Division of Bond Finance 
Division of Local Finance 
Division of Local Government 
Division of Property Assessments 
State Board of Equallzatlon 
Capltol Print Shop 

The newsletter staff welcomes questions, com
ments, and Ideas from readers. To contact the 
newsletter, write: Division of Local Government, 
Suite 1600, James K. Polk State Office Bulldlng, 
505 Deaderick Street, Nashvllle, Tennessee 37219. 

Comptroller of the Treasury, Division of Local 
Government, Authorization No. 1430, 5,500 copies, 
January 1, 1989. This publlc document was prom
ulgated at a cost of 27.9 cents per copy. 





January 1, 1975 for an initial term of 20 years with 
four (5) year options. XYZ Corporation is required to 
pay rental of $16,729 per month to the trustee for 
the bond issue for retirement of the bonds with 
accumulated interest within the initial lease period. 
The total bond indebtedness was $2,000,000 payable 
over 20 years at 8% interest. In addition, the lessee 
is required by terms of the lease to maintain hazard 
insurance on the erected improvement and any that 
might be erected, maintain public liability insurance 
protecting the interest of the Industrial Develop
ment Corporation and the City and maintain the im
provements and grounds in good condition. In 
examining this property as of January 1, 1975, for an 
assessable leasehold interest the following is devel
oped: Hazard insurance premium costs the lessee 
$30,000 annually; public liability insurance premium 
is $25,000 annually; in the absence of a maintenance 
history $60,000 is estimated to be a proper annual 
reserve; analysis of comparable properties leased on 
long term by private investors indicates $2.00 per 
gross square foot as reasonable economic rent; 
investment capital requires an 8% rate of return. 

LEASEHOLDVALUATIONSUMMARY 

Valuation as of January 1, 1976 

Lessee: XYZ Corporation Lessor: City (IDB) 

Property Location: Industrial Park, 

Estimated market rent (annual): $200,000 
Industrial building containing 100,000 
square feet at $2.00 per S.F. 

Rental costs to lessee (annual): 
Fixed by lease: 

($16,729 monthly x 12) 

Imputed: 
Improvement hazard insurance 
Liability insurance (IDB) 
Improvement & grounds 

maintenance 

Total lessee cost 

Excess cost to the lessee (annual): 

$200,748 

30,000 
25,000 

$306,748 

<$106,748> 

At this time, it is costing the lessee significantly 
more to use the property than the property is worth. 
He is, in fact, paying a premium for use of the 
property and no leasehold interest exists. This is 

not unusual if we examine what has happened as a 
market transaction. This is a current lease and can 
be expected to be at market rates with no bonus to 
the lessee. More importantly, the lessee is actually 
paying off an amount necessary to retire the bonds 
within the initial 20 year period. These bonds were 
used to acquire the property and would be similar to 
a mortgage if the property was titled and owned by 
the XYZ Corporation. It is understandable that an 
amortizing mortgage payment will almost always be 
more than market rental rates. 

Example#2 

This example will investigate the leasehold as of 
January 1, 1988, when the following circumstances 
are found to exist. In October of the loth year of the 
lease, construction of an administrative office 
building containing 9,000 square feet and costing 
$360,000 was completed. Modifications to the 
existing building considered capital improvements 
costing $250,000 were completed in December of 
that year. This construction and modification was 
performed by lessee at his own expense as author
ized by the lease and IDB. The monthly payment in 
retirement of the initial bond issue remains the 
same. Annual hazard insurance premium for the 
initial building is $35,000 and for the new building 
$2,000. Public liability insurance with City and 
Industrial Development Board as named insured 
costs $22,600 annually. Existing improvements and 
grounds maintenance history indicates $60,000 to be 
a reasonable annual reserve, and $3,000 is estimated 
as an annual reserve for the new building. Compa
rable properties owned by private investors are 
leasing for $3.60 per square foot for industrial space 
and $10.00 per square foot for office space. Invest
ment capital requires a 10% rate of return. 

LEASEHOLD VALUATION SUMMARY 

Valuation as of: January 1, 1988 

Lessee: XYZ Corporation Lessor: City (IDB) 

Property Location: Industrial Park 

Estimated market rent (annual): 
Industrial building containing 100,000 
square feet at $3.60 per S.F. $350,000 

Administrative office building con-
taining 9,000 square feet at 

$10.00 per S.F. $90,000 



Total Market rent estimate $440,000 

Rental costs to lessee (annual): 
Fixed by lease: 

($16,729 monthly x 12) $200,748 

Imputed: 
Improvement hazard insurance 

Initial building $35,000 
New building � 

Liability insurance (for 
City & IDB)  

Improvements & grounds 

$37,000 

$ 22,500 

maintenance 
Prior history 
New building 
allowance 

$50,000 

$ 3,000

$53,000 
Monthly amortization of new 
building cost (lessee entitled 
to amortize at a proper invest
ment rate the cost of this im
provement over the 122 months 
from time of completion to end 
of lease $4,712 monthly x 12) 

Monthly amortization cost of 
capital improvements to exist
ing building (Lessee entitled 
to amortize this cost at a 
proper investment rate over the 
10 years remaining from time of 
completion to end of lease 
$3,304 monthly x 12) 

Total lessee cost 

$56,544 

$ 39,648 

$409,440 

Annual rental bonus position (advantage) in leasehold: 
· market rent $440,000 - rent paid $409,440 = bonus
position $30,560

Valuation of leasehold: 
(The rental bonus is capitalized for the remain

ing lease term to indicate the value of the lease
hold as follows: 

Remaining term on lease 
bonus to lessee -

7 years 
$ 30,560/annually 

discount rate -
leasehold value -
(present value) 

10% 
$148,779 

E:xample#3 

This example will investigate the leasehold as of 
January 1, 1995. The initial term of the lease is 
completed and the bond issue is fully retired. Lessee 
has exercised the first five year option and pays the 
Industrial Development Board $5,000 per month 
rental. Lessee is still required to provide hazard 
insurance on improvements at a cost of $45,000 an
nually, public liability protection for City and Indus
trial Development Board at a cost of $30,000 annu
ally, and improvements and grounds maintenance 
that requires expenditures of $75,000 annually. 
Comparable properties owned by private investors 
are leasing for $4.00 per square foot for industrial 
space and $12.00 per square foot for office space. 
Investment capital requires a 9.5% rate of return. 

LEASEHOLD VALUATION SUMMARY 

Valuation as of January 1, 1995 

Lessee: XYZ Corporation Lessor: City (IDB) 

Property Location: Industrial Park, 

Estimated market rent (annual): 
Industrial building containing 100,000 
square feet at $4.00 per S.F. $400,000 

Administrative office building con
taining 9,000 square feet at 
$12.00 per S.F. $108,000 

Total market rent estimate $508,000 

Rental costs to lessee (annual): 
Fixed by lease: 

($5,000 monthly x 12) $ 60,000 

Imputed: 
Improvement hazard insurance 45,000 
Liability insurance (for City 
& IDB) 30,000 



Improvement & grounds main-

tenance 76,000 

Total lessee cost $210,000 

Annual rental bonus position (advantage) in leasehold: 
market rent $608,000 - rent paid $210,000 = 
bonus position $298,000 

Valuation of leasehold: 
(The rental bonus is capitalized for the remain

ing lease term to indicate the value of the lease
hold as follows: 

Remaining term on lease -
bonus to lessee -
discount rate -
leasehold value -
(present value) 

6 years 
$298,000/annually 
9.6% 
$1,144,233 

An important point to consider is that a great 
many of these leases provide for an option to pur
chase the property at the end of the initial lease 
term, usually for a nominal payment. If this option 
is exercised, the lessee becomes the property owner 
and the taxable valuation is now based upon the 
same criteria as any other fee owner. In addition, 
often these leases are amended over the term to 
reflect changing conditions. The appraiser must be 
sure that all current lease changes are considered. 

Purchase options and renewal options that may 
be a part of the lease agreement are an intangible 
factor that could be given monetary consideration, 
positive or negative, in buyer/seller relationship. 
However, assumptions that such options will be 
exercised require speculation as to future events 
that would not be considered correct appraisal 
procedure. State statutes, court rulings and admin
istrative decisions effectively limit valuation of 
leasehold interests for assessment purposes to those 
factual circumstances prevailing January 1 of each 
year regarding economic rental value of the property 
and the costs to the lessee to utilize the property. 
Purchase and/or renewal options may be considered 
only when they become fact. In the past, leases 
have been written which obligate the lessee to pur
chase the property at the end of the lease. These 
leases have been held not to be a true lease, but 
rather a conditional sales contract. The result was 
that the lessee, not the tax exempt board, was the 

"owner' of the property and was now subject to 
property taxes like any other owner. (See: Appeal 
of Pathway-Bellows, Inc., Assessment Appeals 
Commission, 1976). 

Of major concern to counties and municipalities 
is the cost of services to these properties, which are 
only subject to ad valorem taxes on a potential lease
hold interest. These projects which are developed 
and owned by industrial development corporations 
are exempt from· city and county taxation, the 
industrial development corporation being considered 
as an agency of the municipality. (See: T.C.A. 7-53-
306). Due to the difficulty and uncertainty in calcu
lating leasehold assessments, some industrial devel
opment corporations have begun to require that 
their lessees make contractual payments in lieu of 
local government property taxes. The purpose of 
such payments is to reimburse the jurisdictions for 
governmental services rendered to the various 
lessees. 

Industrial development corporations and their 
lessees are not always uniform in the manner of 
establishing an amount to be paid in lieu of taxes. In 
some instances, the payment is determined by the 
nature and amount of services rendered by the juris
diction. In other instances, the amount of the 
payment is dependent upon the valuation of the 
premises occupied by the lessee. In either instance, 
the exact amount of payment is frequently the 
subject of negotiation. 

Problems arise when no in lieu of payments are 
negotiated or an agreement was reached on behalf of 
a municipality, but no payments are made to the 
county which is also providing services to the lessee. 
It is advisable for the in lieu of tax payments to be 
included in the lease. For example, the lease may 
state as follows: 

In addition to the monthly rental provided in the 
preceding paragraph, the Lessee shall pay to The 
City Government of and ___ _ 
County, Tennessee, an assessment equivalent to 
the real estate taxes which would be assessed on 
the demised premises and any improvements 
constructed thereon if the demised premises and 
improvements were owned by a private or non
exempt owner, the amount of such assessment to 
be subject to all administrative and judicial re
view available with respect to tax assessments 
imposed on non-exempt properties. 

If some provision is made for in lieu of tax 
continued on page 12 





improved by more suitable housing conditions." 24 
CFR 885.6. Handicapped includes the developmen
tally disabled, that is, those with a disability attribut
able to mental retardation, cerebral palsy, epilepsy, 
or another neurological condition. 

The Attorney General has opined that housing 
financed under one of the specified federal statutes 
for persons other than the elderly or handicapped is 
not exempt. Opinions Tennessee Attorney General, 
July 6, 1987 and February 22, 1979. For example, 
HUD finances housing under some of the specified 
statutes for low income families which do not neces
sarily have an elderly or handicapped member. 
Units rented to such low income families without 
elderly or handicapped members would not be 
exempt under Tennessee Code Annotated Section 
67-5-207. Units, however, rented to low income
elderly or handicapped persons that are also occu
pied, pursuant to HUD regulations, by a nonelderly,
nonhandicapped family member such as a spouse
would be exempt.

Furthermore, the Attorney General has opined 
that certain facilities permitted in such housing proj
ects by federal statute are not exemptible from prop
erty taxation. Opinion Tennessee Attorney General, 
February 22, 1979. A housing project financed under 
one of the specified federal statutes may contain 
under HUD regulations such facilities as snack bars, 
craft shops, grocery stores, restaurants, and beauty 
shops. These facilities cannot be considered chari
table according to the Attorney General and there
fore areas used for such facilities are not exempt. 

IV. THE PROPERTY OWNER MUST BE EXEMPT
FROM FEDERAL INCOME TAXATION.

The corporation must be exempt from federal
income taxation. A corporation qualifying for exemp
tion from federal income taxation will have a letter 
from the Internal Revenue Service showing its 
exempt status. Most often such a corporation will 
qualify for exemption from federal income taxation 
under Section 60l(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)). The tax exempt status letter 
should be furnished to the assessor with any request 
for exemption under Tennessee Code Annotated 
Section 67-5-207. Furthermore, the corporation 
must not have income in excess of that permitted by 
HUD. 

V. THE PROPERTY OWNER'S CHARTER MUST
CONTAIN CERTAIN PROVISIONS.

The charter of the nonprofit corporation must 
have provisions that provide in substance that: 

A The directors and officers shall serve 
without compensation; 

B. The corporation is irrevocably dedicated to
and operated exclusively for not-for-profit
purposes;

C. No part of the income or assets of the corpo
ration. fih�ll be distributed to nor inure to
the benefit of any individual;

D. In the event of dissolution of the corporation
or other liquidation of its assets, the corpo
ration's property shall not be conveyed to
any individual for less than fair-market
value of such property; and

E. All assets remaining after payment of the
corporation's debts shall be conveyed or dis
tributed only to an organization or organiza
tions created and operated for not-for-profit
purposes similar to those of for the corpora
tion.

Because HUD regulations require the charters 
of nonprofit corporations seeking federal financing 
for housing projects for the elderly and handicapped 
to contain such provisions, the corporations request
ing exemption under Tennessee Code Annotated 
Section 67-5-207 should have the necessary provi
sions in their charters. In the case of one corpora
tion whose charter did not contain a provision 
prohibiting compensation to directors and officers, 
the Assessment Appeals Commission found that the 
deficiency was corrected by the incorporation by 
reference in the charter of the HUD regulatory 
agreement. Appeal of Plaza Tower Apartments, A 
Division of Christian Senior Housing Foundation, 
Inc. December 14, 1987. HUD regulatory agree
ments, which all corporations seeking federal financ
ing for housing for the handicapped and elderly 
under one of the specified federal statutes must sign, 
must by federal law always contain the five require
ments set forth in Tennessee Code Annotated 
Section 67-6-207 as mandatory charter provisions. 

Payments in lieu of t.axes 

Payments in lieu of taxes are a contractual 
matter between the taxing jurisdiction and the prop
erty owner. The amendment to Tennessee Code 
Annotated Section 67-5-207 provides for properties 
exempt from taxes or special assessments that the 
owners 

continued on page 12 
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Tenn. Tenn. Code Ann. §67-5-1512 provides "on motion of the city or county to 

whom the tax is owed, the state board of equalization will dismiss the appeal of any 

taxpayer who fails to pay delinquent taxes that have accrued on_ property that is the subject 

of the appeal" 

The appellant bears the burden of complying with the statute and while the 

Commission is not unsympathetic to the taxpayer's situation the construction of the statute 

and its requirements are not mere technicalities. The usage of the word "will" mandates 

the dismissal of an appeal in which the taxpayer fails to pay delinquent taxes that have 

accrued on property that is the subject of an appeal. Accordingly, we must affirm the 

administrative judge's order. 

ORDER 

By reason of the foregoing, it is ORDERED that the initial decision and order is 

affirmed and the appeal is dismissed. 

1. 

2. 

This Order is subject to: 

Reconsideration by the Commission, in the Commission's discretion. 

Reconsideration must be requested in writing, stating specific grounds for relief 

and the request must be filed with the Executive Secretary of the State Board of 

Equalization with fifteen (15) days from the date of this order. 

Review by the State Board of Equalization, in the Board's discretion. 

This review must be requested in writing, state specific grounds for relief, and be 

filed with the Executive Secretary of the State Board within fifteen (15) days 

from the date of this order. 



3. Review by the Chancery Court of Davidson County or other venue as provided by

law. A petition must be filed within sixty (60) days from the date of the official

assessment certificate which will be issued when this matter has become final.

Requests for stay of effectiveness will not be accepted. 

ATTEST: 

Exl'iu;;ti�ta� 

cc: Mr. Alexander Johnson, Esq. 
Mr. Chris Parrott, Sevier County Assessor's office 
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subclassified as residential property (25%); . the Administrative Judge has the 

po.ver and duty to change the subclassification to carrnercial property ( 40%) . 

'The Administrative Judge believes that this conclusion is warranted under 

Tennessee Code Annotated Section 67-5-1501 Mlich sets forth the jurisdiction 

and duties of the State Board. Furthenrore, Tennessee Code Annotated Section 

67-5-1510 authorizes the State Board to change individual classifications after

it has held a hearing in the natter and given the taxpayer at least ten (10) 

days written notice that such a hearing will be held. 

Mr. Doochin has also raised the question of whether Ms. Frazier and 

the other intervenors have the right to intervene in his 1983 appeal. 

According to Mr. Doochin, Ms. Frazier and the other intervenors do not have a 

sufficient interest in the matter to permit intervention. It is the finding of 

the Administrative Judge that the intervenors have a sufficient interest in 

this matter based upon the reasons contained in the petition to intervene and 

the information supplied at the hearing. 

Before turning to the merits of these appeals, it is necessary to 

determine just what years are under appeal. Ms. Frazier filed a 1981 appeal 

and Mr, Doochin filed a 1983 appeal. No appeal font1S were filed for 1982 or 

1984. Both parties, h°"ever, contend that their respective appeals should be 

accepted for the subsequent year as they assumed that the State Board of 

F.qualization would s.i.nply hear both years at the same time. It is the 

conclusion of this Administrative Judge that the State Board should take 

jurisdiction fran 1981-1984 based upon the testi.nony of the parties. 

Turning to the merits of this case, there are two questions before the 

Administrative Judge. First, should the coal and mineral rights be 

subclassified as cannerical (40%) or residential/farm (25%) property? Second, 

what value should be placed on Mr, Doochin's coal and mineral rights? It was 

stipulated at the hearing that Mr, Doochin a,ms the coal rights to 21,000 acres 

of land and all the mineral rights to 4,670 acres. Thus, there is no dispute 

concerning the total number of acres subject to assessment. 

With respect to the issue of subclassification, it is Mr. Doochin' s -

position that the mineral rights in question should be treated as farm or 

residential property. In support of this position, Mr. Dccchin argued that 

mineral rights have significant value only when the particular property has 

provable coal reserves which can be mined in an econanically feasible manner. 

Ms. Frazier and the other intervenors contend that Mr. Doochin' s coal 

and mineral rights should be considered as camiercial property. In support of 

this position, they argue that the rrost suitable econanic use of the property 

is for carrrercial purposes. 



It is the opinion of the Administrative Judge that the coal and

min�al rights at issue should be subclassified as cCll1l)ercial property and 

assessed at forty (40%) percent. Tennessee Code Annotated Section 67-5-501(4) 

states that property used or held f0r use for any mining or caranercial purpose 

is to be subclassified as connerical property. Tennessee Code Annotated 

Section 67-5-BOl(c) (l) provides that when property is vacant, unused or held 

for use, its classification depends upon its rrost suitable economic use. If 

that use is cannercial, the property is to be classified as ccmnerical and 

assessed at forty (40%) of value. It is the opinion of the Aclministrative 

Judge that a severed mineral estate can only be used or held for use for mining 

and cannot appropriately be subclassified as fann or residential property. 

The Administrative Judge wants to stress that he does not view this as 

a case where the armer of a mineral estate has established that his property 

contains little or no minerals. Mr. Doochin testified that approximately ten 

years ago 150,000 tons of coal had been mined b.Jt he believes that there is rr.,,, 

coal only under 100 or 150 acres. The Administrative Judge does not believe 

that this testim::>ny standing alone is sufficient to establish a lack of 

minerals, While Mr, Doochin did suhni.t additional materials into evidence, the 

Administrative Judge does not feel that these materials should be given any 

weight for the reasons set out in the discussion of value which folla,.,s. 

The final issue before the Administrative Judge concerns the valuation 

of Mr. Doochin's C'Oa1 and mineral interests. In 1981, White County valued Mr. 

Doochin' s property at ten dollars ($10.00) per acre. Following the 1982 

reappraisal program, Mr. Doochin' s coal rights were valued at ten dollars 

($10.00) per acre and his mineral rights at fifteen dollai:s ($15.00) per acre. 

Mr. Doochin contends that his mineral and coal rights should be valued 

at one dollar ($LOO) per acre. In support of this position, Mr. Doochin 

testified that there are no proven coal reserves on his property which could 

econanically be mined. In addition, Mr, Doochin entered into evidence a 

transcript of a hearing held in 1971 and a letter frc:m Jim Camp summarizing the 

testirrony of Terry Whitson before the White County Board of F.qualization. 

It is the opinion of the Administrative Judge that Mr, Doochin's 

evidence is insufficient to justify a reduction in value. This conclusion 

sterrs fran the Administrative Judge's finding that the transcript is too remote 

in time to be relevant and does not afford the opportunity for cross

examination. Similarly, the letter fran Jim Camp is hearsay and should not be 

given any weight. Thus, the only evidence that the Administrative Judge gave 



arr} weigl\t was Mr. Doochin' s testirrony: The Mministrati ve Judge does not 

'believe, hc,,..,ever, that this testirrony standing alone warrants any reduction in 

value. 

The intervenors contend that Mr, Doochin' s coal rights should be 

valued at twenty-five dollars ($25.00) per acre and his mineral rights at

thirty-five dollars ($35.00) per acre, In support of this position, an 

appraisal report prepared by John Massa was entered into evidence.

While the Adrninistrati ve Judge believes that Mr. Massa' s appraisal 

should be given sare weight, the Administrative Judge cannot conclude £ran it 

that Mr. Doochin' s property has been incorrectly valued. The Administrative 

Judge finds that Mr Massa's appraisal fails to taken into account the 

circumstances surrounding these four sales as well as the differences between 

the "cCJll)arables" and Mr. Doochin' s property. It is quite important when 

dealing with coal and mineral rights to ta'ke into account factors such as the 

effect of past extraction and the like on the current value of the property. 

Indeed, the four ccnparables relied upon by Mr. Massa range in value fran 

$31.05 to $75.00 per acre and fran 33 acres to over 27,000 acres. Presumably, 

the difference in the potential for developirent and the discrepancies in 

acreage account for the wide differences in the per acre selling price, 

Based upon the foregoing, it is the conclusion of the Administrative 

Tudge that Mr. Doochin's C'Oal rights should be valued at ten dollars ($10.00)

per acre and his mineral rights at fifteen dollars ($15.00) per acre as 

originally determined by the Division of Property Assessments follo..r.i.ng its 

1982 reappraisal program. The Administrative Judge also finds that the 1981

appraisal ratio of • 3330 should be applied to the 1981 values in order to 

ne.intain equalization. It is also the conclusion of the Administrative Judge 

that the 1981 assessment should be corrected to she,,,, that Mr. Doochin actually 

CM!led the coal rights to 21,000 acres and the mineral rights to 4,670 acres in 

1981. 

Taken together, the foregoing results in the follc,..,,ing conclusions of 

value: 

Years Parcel 

1981 l.OOM

1982-1984 1.00M/001 
l.OOM/002

December 5
1 

1984 

Date 

Total 
Acrea9e 

25,670 

21,000 
4,670 

Total 
Value 

$ 93,257 

210,000 
70,050 

I 
I 

i 
• I 

', 

Mark J, Minsky 
Administrative Judge 

Assessment 

$37,303 

84,000 
28,020 
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Metropolitan Government of Nashville and Davidson County ... , 530 S.W.2d 277 (1975) 

hereto as Exhibit A to my affidavit is a true copy of the 

1972 tax statement indicating my assessment of Schatten 

Cypress' interest in the property in question.' 

The affidavit sets out the amount of the assessment and 

states that this assessment 'represents only the value of 

plaintiffs leasehold interest, separate and apart from the 

value of any other interests, in said property.' 

*279 The affidavit states that no assessment was made

of the lessor's interest in the property because the lessor,

being the Metropolitan Government, was a tax-exempt

municipal corporation.

The affidavit repeats that the total assessment 

'represents the true and accurate 

evaluation of the plaintiffs entire 

leasehold interest, separate and 

apart from any other interests, in 

said property as of 10 January 

1972. The assessment was based 

on sound, professional appraisal 

practices by appraisers employed in 

the Office of the Tax Assessor 

and was made pursuant to and 

strictly m accordance with the 

applicable statutes of Tennessee 

and the provisions of the Charter 

of The Metropolitan Government 

of Nashville and Davidson, (sic) 

Tennessee.' 

Attached to this affidavit was a tax statement issued 

to appellee for the year 1972. Under the heading of 

'Property Description' thereon is the legend 'Assessment 

of Leasehold Interest.' 

There is no countervailing evidence in the record. The 

affidavit of the Tax Assessor stands uncontradicted and 

unimpeached. 

By an amendment to its complaint, filed after the 

foregoing materials were entered in the record by 

appellant, appellee averred that on July I 0, 1963 it had 

entered into a sublease of a portion of its property to 

Malone & Hyde, Inc., and it was averred that the leasehold 

interest of appellee in the property had not been assessed 

separately from the subleasehold interest of Maone & 

Hyde. Appellee quoted from an opinion of the Court of 

Appeals in former tax proceedings between these parties, 

wherein the Court of Appeals had noted that there was 

no separate valuation of the interest of this sublessee. It 

was alleged in the amended answer that the parties to the 

present action were the same as the parties to the previous 

litigation and that the issues in the present case were the 

same as those involved in the former proceedings. Neither 

the pleadings, decrees nor opinions filed in the former 

proceedings were filed in the present case. 

We have examined the opinion of the Court of Appeals in 

the previous litigation referred to. The Court of Appeals 

in that case held void a second amendment to the original 

lease, executed in October, 1963, and did note the fact 

that there had been a single assessment of the leasehold 

interest of appellee, without any indication as to how 

that assessment was to be prorated between each of 

two sublessees. From our examination of the former 

proceedings, however, they are in no sense res adjudicata 

to the issues presented in the present case. The issues are 

entirely distinct, and a different tax period was involved. 

Attached to the amended answer of appellee was a 

sublease made by appellee to Malone & Hyde, Inc. on July 

I 0, 1963. At other points in the record appellee refers to a 

sublease of the original 60,000 square foot building which 

it made to Zayre, Inc., but the Zayre sublease was never 

exhibited in the record, and we have no way of knowing 

what its terms and provisions may have been. 

In the Malone & Hyde sublease, appellee agreed to build 

a building of some 22,000 square feet of ground area, and 

appellee was to be paid a reserved annual rental from 

this sublease of $25,300. In this instrument the sublessee 

further agreed to pay to Schatten Cypress 'any increase in 

the tax on the leasehold premises herein demised, over the 

first year such taxes are assessed and paid whether such 

increase be by reason of assessment or an increase in rates.' 

There was also filed in the record by stipulation a 

letter from the Principal Appraiser of Metropolitan 

Government, showing the assessment made of appellee's 

leasehold interest, as determined in proceedings before the 

State Board of Equalization, for the year 1970. The figures 

for that year were the same as for the year in issue in the 

present case. In his letter the Assessor said: 

*280 'As you know, the State Board

set the assessment at $267,500. A

leasehold assessment on the land

of $59,700 and a total of $207,800

leasehold assessment on the building

WESTL, (;; 201G nicnison R(wters. Ne cl1:,irn to oriqinal U.S. Govem111eni Work,;. 
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2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann.§ 4-5-317 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.

The result of this appeal is final only after the time expires for further 

administrative review, usually seventy-five (75) days after entry of the Initial Decision and 

Order if no party has appealed. 

,___-
·-; /5/

ENTERED this_��� ___ day of May 2015. 

MA , Administrative Judge 
Tennessee Department of State 
Administrative Procedures Division 
William R. Snodgrass, TN Tower 
312 Rosa L. Parks Avenue, g

th Floor 
Nashville, Tennessee 37243 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and exact copy of the foregoing Order has 

been mailed or otherwise transmitted to: 

Richard Wheeler 
The Stallings Group 
585 Sweet Stream Trace 
Duluth, Georgia 30097 

Margaret Sorrell 
Cocke Co. Assessor of Property 
Cocke County Courthouse 
111 Court Avenue, Suite 112 
Newport, Tennessee 37821 

;/� 
This the ____,c:::;rt==-____ day of May 2015. 

----- ., ):::; /� r----.,,:f?O i " _.7 .. J. ,'I-----

\ Jarupe Kizer · U �
�nessee Department of State

Administrative Procedures Division
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taxpayer's agent] does not po sess an appraisal designation and 
was simply not credible. 

Initial Decision and Order at 3. 

The administrative judge finds that many appeals before the State Ooard of 

Equalization do not require the introduction of full-blown appraisal reports or the testimony 

of licensed appraisers.3 for example, in many appeals involving income-producing 

properties the only issue may concern a single component of the income approach such as 

operating expense . The administrative judge finds that virtually all registered agents are 

competent lo reconstruct a taxpayer's operating statements and compile market data from 

surveys and the like. 

The administrative judge finds that many appeals before the State Ooard of 

Equalization do, in fact, require the testimony and analysis of bona fide experts. For 

example, in Cap. Inc. (Sumner Co., Tax Year 2006) the issue was the market value of a 

2,332,604 square foot distribution center. The administrati e judge found ''that it is 

virtually impossible to value subject property ,vithout appraising it.'' Initial Decision and 

Order at 3. Similarly, in Flowers Baking Co., supra, the administrative judge gave no 

weight to the agent's te timony or analysis finding in relevant part as follows: 

The administrative judge finds that Mr. Brown's analysis cannot 
receive any weight for several reasons. l· irst, there is nothing in 
the record to indicate Mr. Brown has any expertise in appraisal. 
The administrative judge finds that although registered agents 
have the right to represent taxpayers, they do not necessarily 
qua Ii fy as experts. See Tenn. Code Ann. § 67-5-1514. Second, 
Mr. Grown did not actually appraise subject property .... 

* * *

Initial Decision and Order at 2. See also AmSouth Bank (Maury Co., Tax Year 2006) 

wherein the administrative judge ruled in pertinent part as follows: 

The administrative judge finds [the taxpayer's agent] essentially 
asserted that all local main branch banks are obsolete because 
operations historically done locally are now performed centrally. 
The administrative judge finds that this as ertion must be 
rejected absent additional proof for at least two reasons. First, 
nothing in the record indicates [the taxpayer's agent] qua Ii fies a 
an expert with re pect to the banking industry. Second, lthe 
assessor] introduced evidence to establish that local main branch 
banks of similar size are currently being constructed or have 
recently been constructed in Columbia. Thus, the administrative 
judge (ind that what could possibly be true in other markets or 
for certain banks does not reflect the local market. 

lnitial Decision and Order at 2. 

3 
ee She,wood Apart111e111, et al. ( ladison Co., Tax Year 2005) which discusses the minimum evidence necessary to 

establish a prima facie case. 





The administrative judge had uggested continuing the Davidson County appeals 

until the Asses ment Appeals Commission ruled on the appeals involving Marshall and 

Maury Counties. The attorneys for both the taxpayers and assessor advised the 

administrative judge that the Davidson County appeals involved different issues that were 

peculiar to the individual properties. 

The administrative judge finds the fact Mr. Musgrave's analyse cannot receive any 

weight in these particular appeals does not necessarily require a similar result in other 

Section 42 apreals. Depending upon the issues, stipulations etc. Mr. Musgrave might very 

well possess sufficient expertise to address the issue(s) germane to a particular appeal. 

Thus, the administrative judge finds nothing inconsistent about the fact that Judge Loesch 

ga e weight to Mr. Musgrave's analyses in a group of unrelated appeals involving di fTerent 

issues. 

111. Other Problems With Mr. Musgrave's Analyses

General appraisal principles require that the market, cost and income approaches to

value be used whenever possible. Appraisal Institute, The Appraisal of Real Estate at 50

and 62. ( 12th ed.2001 ). However, certain approaches to value may be more meaningful 

than others ,,vith re peel to a specific type of property and such is noted in the correlation or 

value indicators to determine the final value estimate. The value indicators must be judged 

in three categories: (I) the amount and reliability of the data collected in each approach; (2) 

the inherent strengths and weaknesses of each aprroach; and (3) the relevance of each 

approach to the subject of the appraisal. Id. at 597-603. 

The value to be determined in the present case is market value. A generally accepted 

ddinition of market value for ad valorem tax purposes is that it is the most probable price 

expressed in terms of money that a property would bring if exposed for ale in the open 

market in an arm's length transaction between a willing seller and a willing buyer, both of 

whom are kno, ledgeable concerning all the uses to which it is adapted and for which it is 

capable of being used. Id. at 21-22. 

Respectfully, the administrative judge finds that Mr. Musgrave's valuation wa also 

inconsistent and incomplete. Mr. Musgrave's analysis lacked a cost approach to value, 

though both Spring Hill, L.P. v. Tennessee State Board of Equalization, 2003 WL No.

M200 l-02683-COA-R3-CV (Tenn. Ct. App. 2003) and Gallatin Housing Associates, l.P. 

(Sumner County, Tax Year 2006), support the use of a cost approach in valuing LI I ITC 

properties. Mr. Musgrave also foiled to identify any of the limited partners who own 99% 

of the subject parcels and rresented a net operating income that would not cover the annual 

debt service on the subject propertie . 



Rather than using the actual reserves allocated for the property in his valuation, 

Mr. Musgrave used $300/unit for reserves citing Price Waterhouse Cooper Korpaz; the 

actual range reported by Korpaz is$ I 00 to $500 and the average is $279.55. Likewise, 

Mr. Musgrave used I% for the rent and expense growth, though the actual growth is 2.44% 

compounded. Additionally, Mr. Musgrave listed the expenses per unit for several LJHTC 

complexe , but failed to make a similar presentation of the income of those properties. 

The administrative judge finds that the evidence submitted by Mr. Musgra e does not 

constitute sufficient proof to establish the fair market value of the subject parcels by a 

preponderance of the evidence. The administrative judge finds that since the taxpayers 

introduced insufficient evidence to establish a prima facie case, the current appraised values 

must be presumed correct. 

1 V. Conclusion 

In summary, the administrative judge find that Mr. Musgrave's testimony and 

analyses lack probative value insofar as these particular appeals are concerned for three 

reasons. First, Mr. Musgrave's credibility is adversely affected to a significant degree by 

virtue of the fact that he is employed by the law firm representing the taxpayers and the 

firm has a contingent fee arrangement. Second, Mr. Musgrave is not an appraiser and lacks 

the training and expertise necessary to appraise the subject properties. Third, the assessor's 

cro s-examination of Mr. Musgrave established several deficiencies in his analyses from an 

appraisal standpoint. 

The administrative judge would also note as he did at the hearing that the a sessor's 

motion for a directed verdict is also seemingly supported by the position taken by Evans & 

Petree in their appeal of the administrative judge's ruling in Bulab Realty of Tennessee, Inc. 

(Shelby Co., Tax Years 2005-2007).5 The administrative judge finds it unnecessary to 

di cuss Bulab in detail given the findings above. 

ORDER 

It i therefore ORDERED that the assessor's motion for a directed verdict be granted 

and the following values and assessments remain in effect for tax year 2007: 

Map 043-11-0, Parcel 186.00 

LAND VALUE IMP ROVEMENT VALUE 

$500,000 $4,260, I 00 

Map 072-15-0, Parcel 232.00 

LAND VALUE IMPROVEME NT VALUE 

$600,000 $4,500,000 

TOTAL VALUE 

$4,760,100 

TOTAL VALUE 

$5,100,000 

ASSESSMENT 

$1,904.040 

ASSESSMENT 

$2,040,000 

5 Evans & Petree seemingly abandoned this position in a sub equenL hearing before the administrative judge. ee Ter1:i1 

IV. Edwards (Shelby Co., Tax Year 2007).
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am the agent for the owner enpo,.rered to grant this 
authorization. 

The assessor of property objected that the authorization was inproper. In a 

letter dated June 10, 1987, the Rutherford County Board of F.qualization 

informed Mr, Williams that the statement of authorization had been deenm 

inproper by the oount.y attorney, The letter went en to provide that "Final 

action en appeals before the Rutherford County Board of Equalization will be 

taken on June 12, 1987." Mr, WilliarrB subsequently filed an appeal with the 

State Board of F.qualization July 28, 1987, 

Tennessee Code Annotated Secticn 67-�1407(a)(l) provides in pertinent 

part as follows: 

Any owner of property liable for taxation in the state shAU 
have the right by personal appearance, or by the persaiaJ. 
appearance of the duly authorized agent of the o.ner of the 
property, which agency shall be evidenced 'by a written 
authorization executed 'by the a,,mer • , , to make oarplaint 
before the oounty board of equalization , • , 

The administrative judge finds that the authorizatic:n statement filed with the 

Rutherford County Board of Dpalizaticn did not oarply with T,C,A. § 67-S-

1407(a)(l) in that the authorization statement was executed by an officer of 

First Management Services, the cx:npany which manages Nottingham Apartments, 

rather than 'by the property a.mer, Nottingham, Ltd, Since there is nothing in 

the record to in:licate that the Rutherford County Board of F.qua.lizaticn was 

presented with any proof of the relationship between Nottingham, Ltd. and 1First 

Management Services, it stands to reason that Hollingsworth cannot be deemed a 

subagent since the initial agency relaticnshi.p was not established, 

Although the administrative judge finds that the authorizaticn presented to 

the Rutherford County Board of F.qualizaticn was defective under T,C.A, § 67-5-

1407(a)(l), the administrative judge finds that Mr, Williams should have been 

allowed a reasonable period of time to provide the local board with proper 

authorization. According to collective exhibit 1, the Rutherford County Board 

of F.qualization informed Mr. Williams by letter dated June 10, 1987, that the 

authorizaticn was defective and that it � be cxrtpleting !ts actions on 

appeals on June 12, 1987. The administrative judge· finds that Mr, Williams was 

not given a reasonable time to obtain proper authorization. 

The administrative judge \\'Ollld also note that there is _llOthing in the 

record to imicate that Mr, WilliarrB in any way refused to cooperate with the 

Rutherford County Board of Equalization. Thus, this case rrust � distinguished 





Tl�\ .. f�SSEI; TATE .. BJ)/\RO Ol'_EQIJAqZ0T!O ' 
Jlf:H)lff Tj;B_ADMINISTRATl\'f Jl :1x,E 

IN lff: Re;pons Bank ) 

Dii:l. 07, Map 075F. Group Ci, Ctrl. ) 
Pared 008.00. SJ 000 l 

Di:a. 07, Map 075E, Group J. Ctrl. Map 075D, ) 
Pared O 15.00. SI 000 ) 

Ta·, Year 2010 ) 

Haywood County 
Appeal No. 5973 l 

Appeal 1'0. 59731 

On July 15. 2010. th� appellant filed appeals for l""o parcels. with the State Board of 

Equalization (''State Board"). On October lL 2010. a srandarct Case Management Order was 

issued. On Novcml,cr 2, 2010. the ·1 cnncs:,;ee Division of Property Assessments, through 

attorney Botby Lee, filed a Petitinn for Intervention. rhe Ord<:r Grnnling Petition for 

[ r:tcrvention wa� issued on Kovcmber 4, 2010 

On Ftibruary 25, 2011. rhc appellam attempt�d to comply with th.: Case Management 

Order by pre-filing exhibits with the Assessor and lhe administrative judge:. 

On OctQbcr 21. 2011, a prt!-hearing confcr�nc<: was held in Brovmsville 10 allmv the 

parties lo discuss somt� issues It i.s clear Chai there was some misunderstandings related to the 

s,:h�dulc set out in the �artier Case �1anagemcat Order. 

The administrative judge: feels it is ncc(.'ssary to set out a new scheduling Mdcr. Because 

the purtics have not been able to re:ich an agreement in this matter. the following schedule will 

h� observed: 
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I. Inc parties will be allow1:d thirty (30) days from lhc en\Iy of this

order lo complete discovery.

2 lbe panies will be allowed ninety (90) days from the entry of this

order to pre-file with the administrative judge, and exchange with

each other, any and all exhibits 1hc:y inlend to inlroducc; into

evidence at the hearing. The appellant is certainly free to rely on

the exhibits already filed in this matter.

3. Should the pa11ies not be able to settle this matter without a hearing

after the exhibits have been exchanged, the administrative judge

will set a heari:1g date with proper notice.

At the earlier pre-hearing conference, both parties brought up issues related to what may 

or may not be done by a registered agem reprc�cnting a taxpayer. Indeed, the Supreme Court has 

ruled that ag•=nts may represent taxpayers at every step in the appeals process. While the 

Assessor has questioned whether th: agent can perform certain tasks, the Court, for bener or 

worse, in adopting the Special Master's Report in Petition Qf Bw:son, 909 S. W. 2d 768 {Tenn. 

J ')')5), said "[N]o legal training. skill, or judgment is required to participate in the ALJ hearings." 

lt appears, therefore, that an agent may do anything in representing a taxpayer that the taxpayer 

could do in his or her own name.1

The o,hcr issue rai5ed at the cnnference was the discovcrability of the contract between 

the appellant and the agent. Obviously, the nature of the payment structure between the appellant 

and the agent might have;: some bearing on the credibility of the agent. Thu�, while the contract 

need not be produced, the ag<!nt is obliged to answer any questions related to fee structures {i.e. 

:;traight fee v:;. contingency contract). 

' l"he adminismr.iv: judge is well al>iare of the conuover�y surroundint lhis issu�. Since Petition of Bum,11 was 
d�cidcd. some hearings �fore I\U·� hav" been conducted in a more formal mi!Jlni::r. The 11d;ninfstra1lvc judge 
would urge 1h• Staie Roan! to addti:s5 this issue cilhcr through the rule making process or b} requesting a fonnal 
npinion from th,: Attorney General 



The ad;ninistrative judge would remind Lhe parties of lhe longslantling r,endcncy of this 

appeal. and tht need for disposition thereof as soon as possible. 

lt is so ORDERED. 

Fl'd E�ED this �-c-· '1'1 �- __ dayor_!?_}�-- 2012 

/,;1.�· _ __J __ - -- •.. ·-· -
Brook ThompS(m, Administrntive Judge 
Tennessee Dc-partment of State 
Administrative Procedures Division 
James K. Polk Building 
505 Deaderick Street. Suite 1700 
Nashville, Tennessee 37243-1402 

CERTll'"ICATE OF SERVICE 

The und�rsigncti hereby certifies that a true and c�act copy of the foreg,,ing Order has 

been mailed or t,therv. isc transmillcd to: 

Brian K Bishop 
·1 he Aegis (iroup. LLC
1102 \8 1t, A,·enuc South
T\ash\.llc, ll\i 37212

Oare Simpson
l laywood Co. Assessor of Prnpcrty
I l SoJth Lafayette Strc..-.:t
Brownsville, Tennessee 38012

--:2../,-c-- .. ·· 1 
·1 his the-·(� --··- day of __ L/ ""'1 CA 2012.

--- . 
y .  

]�;���"'-"., -A=-
0

��- -

T cnnesser Department of State 
Administrative Procedure5 Division 

3 
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a?ency, not shown b 
taken byte court. 

the record roof thereon ma be
Emphas s supp 

(h) The court may affirm the decision of the agency
or remand the case for further proceed1n9s. The court 
may reverse or modify the decision 1f the rights of the 
petitioner have been prejudiced because the administra
tive findings, inferences, conclusions or decisions are: 

( 1) In violation of constitutional or statutory
prov1s1ona,

( 2) ln excess of the statutory authority of the
a9ancy,

(3) Made upon unlawful procedure,

( 4) Arbitrary or capr1e1oua or characterized by
abuse of discretion or clearly unwarranted
exercise cf discretion; or

(S) Unsupported by evidence which is both aubatan
tial and material in light of the entire
reoorc1.

In determininq the substantiality of evidence, the 
court shall take into account whatever in the record 
fairly detracts from its weight, but the court shall not 
aubstitute its judgment for that of the agency as to t-he. 
weight ot the evidence on guestions of fact. (Emphasis 
added). 

Without question, there 1s a.differing atandar4 of review as 

between The uniform Administrative Procedures Act and T.C.A. S 67-

S-1511.

1.s generally understood from convnon usage, the term de novo as 

applied to judicial review and as contemplated by T.C.A. S 67-S-

1s11:s. "means a new hearin9 in the chancery co"'_rt based upon the 

administrative record and anY additional _or supplemental evidence 

which either party wishes to adduce releva�t to any issue. n::a

2 aa ... pouit..S 01rt bJ Just.lee KubllCII cllteUQlno • ,1a11u statute 14 ta•"· "-N• ss,t• Op.1sattt, 
671 a.w.� "''' (Tum, 19M), blrwi.MCler cU..ed. !JI I.hi bodf of th1I oplAlOD, "UU. ba not ... • �11u 
r•J»Ut1co of all or Uie evtdenc:9, ••• • 'bd.w' ntbar t.haa 1 t.dal' 11 tbl i,or4ing of U. sutute. M 1.\ doea 
not -s,eeUJ "--.!mS! nv1tv 'c::ioaflne4 to tbll 11d111Al.t.nt.1H record' aar cb.a J.l pri;rtlda for nd" 811A!J bJ ,raa 
fora or e.rtiorvt." 











made diffetently on real property owned in fee and having mineral 

content. Separate assessment• are made for the "surface" values of 

the property and the "mineral" values of the property. In keep1ng 

with the constitution of The State, the surface aaaesament, •• non

commercial property, is twenty-five percent cf the fair mai-ket 

value and the underlying mineral 11 assessed at forty percent of 

the fair market value as commercial property. Generally stated, 

surface values are �o be established pursuant to T.C.A. S 67-5-601, 

et seq. 

T.C.A. S 67-5-601(&) and T.C.A. S 67-S-602 provide respective•

ly in pertinent part as follows, 

67-5-601. General Policy. - (a) 'I'he value of all
property shall be ascertained from the evidence of its 
sound, intrinsic and immediate value, for purposes of 
sale between a willing seller and a willing buyer without 
consideration of spe�ulative values... 

67·S-602. Asae•ament 9Uided by m&.rluala - Factor• 
for cona1derat1on. - (a) .;. in determining the value of 
all property of every kind, the assessor shall be quided 
by, and follow · the instruce1ons of the appropriate 
assessment manuals issued by the division of property 
assessments and approved by the state boa�d of equali&&
tion • ••• • 

(bl For determining the value· of real property, 
such manuals a hall provide for consideration af the 
followin9 factors: 

• * • 

('7) · Natural productivity of the aoi·l, except 
that the value ct 9rowing crop�-•hall not 
1:>e added to the value of the·lan4. �s 
used 1n thia aubd1viaion, "crops" includ.e 
tree•, and· ••• 

'l'hua, in general terms, surface value• are determined without 

regard to mineral value and without regard to the value of 9rowln9 

c:rcpa, which by statutory mandate, include trees. The mineral 

value must then be. determined and the aurface value muat, then-, in 
; ::-, 

order to o�tain true equalization, be further reduced by the value 



Qf the underly in; m1ner51S, Common sense dictates that, under 

ordinary circumstances, the combined market value of the surface 

and underlying minerals do not and cannot exceed the market value 

of the fee. 

�s relevant here, the Tennessee Assessment �ppeala commission 

found the value of the surface to be $150.00 per acre. The 

chancellor, on the other hand, upon de novo review determined that 

the Assessment Appeals Commission was clearly erxoneous and found 

the value of the surface to be $218.00. Additionally, the

chancellor found that the mineral valuation was not an issue and 

had not been �n issue at any stage of the appellate proceedings. 

Indeed, the record is replete with evidence and statements of 

counsel that the mineral appraisal in Anderson county is not an 

issue. Specifically, the chancellor found "... the fee simple 

value to be $330.00 per acre; from the fee 11.Jnple value there 

should be subtracted the aum of $29,68, for the a1sesaad valuation 

of minerala; additionally, the rounded awn of $82.00 par acre 

figure [for trees) estimated by the expert witness, Charles Rusk, 

should alao be subtracted, leaving the base land value for tax 

purposes at the rounded figure of $218.00 per acre. (The $29.68 

bein9 rounded to $30.00.)"• 

We, under our standard of review, are requ�red to e�amine the 

record and determine whether the evidence preponderates a;ainst the 

findings of the chancellor. Upon consideration, we are of the 

opinion that it does not. 
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assessor introduced into evidence a sales comparison approach he and Mr. Weatherly prepared 

which concluded subject property had a fair market value of $443,200 as of January 1, 2009, the 

relevant assessment date pursuant to Tenn. Code Ann. Sec. 67-5-504(a). Messrs. Ward and 

Weatherly recommended that subject land and improvements be valued at $101,200 and 

$342,000 respectively. 

The basis of valuation as stated in Tennessee Code Annotated § 67-5-601 (a) is that "[t]he 

value of all property shall be ascertained from the evidence of its sound, intrinsic and immediate 

value, for purposes of sale between a willing seller and a willing buyer without consideration of 

speculative values ... " 

After having reviewed all the evidence in the case, the administrative judge finds that the 

subject property should be valued at $443,200 as contended by the assessor of property. The 

administrative judge finds that the parties' contentions of value are actually mutually supportive 

insofar as they differ by a relatively insignificant five percent (5%). Nonetheless, the 

administrative judge finds that the taxpayer's appraisal cannot be adopted as the basis of 

valuation for three reasons. First, the administrative judge finds the appraiser was not present to 

testify or undergo cross-examination. The administrative judge finds that the Assessment 

Appeals Commission has refused to consider appraisal reports in similar circumstances. See, 

e.g., TRW Kayo (Monroe Co., Tax Years 1992-1994) wherein the Assessment Appeals

Commission ruled in pertinent part as follows: 

The taxpayer's representative offered into evidence an appraisal of 
the subject property prepared by Hop Bailey Co. Because the 
person who prepared the appraisal was not present to testify and be 
subject to cross-examination, the appraisal was marked as an 
exhibit for identification purposes only .... 

* * *





the appeal be filed with the Executive Secretary of the State Board and that the 

appeal "identify the allegedly erroneous finding(s) of fact and/or conclusion(s) 

of law in the initial order"; or 

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann. § 4-5-3 I 7 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.

This order does not become final until an official certificate is issued by the Assessment 

Appeals Commission. Official certificates are normally issued seventy-five (75) days after the 

entry of the initial decision and order if no party has appealed. 

ENTERED this __ ;.__'_?_�_ day of __ �_0 ______ 2009.

ADMINISTRATIVE JUDGE 
DEPARTMENT OF STATE 
ADMINISTRATIVE PROCEDURES DIVISION 
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beyond the rent-restricted income approach value stipulated by the parties.4 Taxpayers 

contend the Section 1602 program differs in relevant respects from the Section 42 

program because the Section 1602 loan is received when the property is constructed 

and, in the view of their expert appraiser James Lamb, neither the owner nor owner's 

assigns receive any economic benefit thereafter. 

10. The assessors, and the administrative judge in the Consolidated Initial

Decision and Order, were generally of the view the loan proceeds were comparable to 

rent prepaid by the federal government to reach its goal to expand affordable housing. 

For the most part, they attributed value to the loans either by treating the annual 

forgiven amounts as a cash flow to the owner, discounted at what they considered an 

appropriate rate5 or by discounting the remaining loan balance over the life of the loan. 

For example, Sevier County expert Ryan Cavanah discounted the 2012 loan balance of 

$4,498,239 at a discount rate of 8.28% to arrive at a value of $4,154,266 for the 

forgiven loan balance.6 Davidson County expert witness Derrick Hammond estimated 

the present worth of the remaining loan balance of $5,185,512 to be $3,377,357 as of 

January 1, 2011.7 

11. Taxpayers' expert witness offered two alternate opinions of value in the

event the Commission was unpersuaded by his argument that taxable value should be 

4 The taxpayers and Knox County Assessor did not stipulate to a rent-restricted value for the Holston 
Ridge property. Instead, the assessor offered an appraisal that attributed substantial value to the Section 
1602 funding (Ex. 6), and taxpayers offered proof challenging the assessors' Section 1602 assumptions 
and asserting alternative values of their own. 
5 Compare to Spring Hill, supra, in which remaining available tax credits were discounted over time to 
f resent value as of the year of assessment.

Exhibit 11, p. 12. 
7 Exhibit 12, p. 6. 
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IN RE: 

TENNESSEE STATE B,OJ\RD OF EQUALIZATION 
BEFORE THE ADMJ:NISTRATIVE JUDGE

Shelby c0unty Real & PcrGonal I'r0perty) 
AppeQls Pending for 1990 and Prior Tax) ShelDy county
Years Involving .Taxpayers Represented ) 
by Caruthers & Associates, Inc, ) 

TOt Caruthers & Assoc., Inc. 
2075 Madison Avenue

Memphis, TN 38104 

Michael Hook&, Aaaaaaor of Property 
Rm. 440, 160 N. Mid America Mall 
Memphis, TN 38103 

On August l, 1991, the taxpayer filed the attached memorandum 

with the adminbtrAtive judge. ThQ administrative judge assumes 

that the memorandum refers to orders entered on July 2, 19 91, 

setting prehearing coni:erence1:1 ttnd requiring.the riling or certain 
. -

information by the close of business on August 2, 1991. 

It Appears that Shelby county was not served with a copy of 

the memorandum as required by Rule l360-4-l-.OJ(4) ot the Uni!orm 

Rules of Procedure for �earing Contested ca�es Before state 

AdministrAtivo Agencies. In order to expedite matters,, . the 

Administrative judge has enclosed a copy of the memorandum along 

with this order for the assessor or property. 

The administrative judge rinds Mr. Caruthers' requeat tor a� 

extension puzzling. On July 31 1 1991, Taylor Caruthers contacted 

the Administreiti ve judge regarding the rorina t of the document ( s) 

being prepared. It WAS tho tsdministrative judge's understanding 

from this conversation that �he August 2, 1991 1 filing deadline did 

not poco a problem, 

Given the lack. of specificity in the memorandum, the a.mount of 

time requested, and the propensity of Caruther:s and Associates_,

Inc. to almost regulai.· ly request extensions and postponements :Cor 

less than compelling reasons, the uum.i.n.i.:strative judge finds that 

the taxpayer's request tor a ten (10) uay extension should be 

denied. 



It is therefore ORDERED that the request o! Caruthers and 

Aacociat��, Ino, for a ten (lO) day extension be DENIED. 

Since the admini&trative judge will not be in the otrice on 

Friday, August 2, 1S1Sll, and will be in Memphis on l•fonday I August , , 

1991, it is FURTHER ORDERED that Caruthers and A•&ociates, In�. be 

allowed to appear on August 5, 1991 1 at 1:30 p,rn,, in Room 1210 1 

state Off ice Building, 1 7 o N. Main, Memphis, Tennessee I to show 

cauaa why a dGfault order should not ba issued if the 

administrative judge's orders enteret\ on July 2, 1991, have not 

been complied with in good £a.1th, 

ENTERED this 1st day ot August, 1�g1, 

cc: Ann T. C111s, Technical Assistant 
Mr. W1111am Thompson 

MARK J,, MINSKY 
ADMINISTRATIVE JUDGE 
STATE BOARD OF EQUALIZATION 



TN RE: 

J3EFORE rrnF. TgN ARI) 01 l!:QUALJZATION 

Shehvood Apartments a/Ida Mrs. Frankie J. Av,;IJ' 
66N-E-66N-7.00 
Jitcks(m Office B11ildi11g 
5-55N-D-55N-23.00
Mobile City Assoc. 
5-55L-A-55L-5.00
Olde Town ofJackson 
5-550-C-550-12.00
.lames H. Wallace, Ji-., et ux
5�55K-C-55K-3.0I
James ll. Wr,t!ace, Jr., et u.x
55-55-73.00-000, 001, 002, 003 & 005
55-55-73.05
Woodridge Town/iomes, £LC 
5-55-55-10.0 l
Tax Year 2005

INITfAL DECISION AND ORDER 

Statcmelit of the Case 

) 
) 
) 
) 
) 
) 
) 
) Madison County 
) 
) 
) 
) 
) 
) 
) 
) 

The subject property is presently valued as set forth in exhibit 1. 

Appeals have heen filed on behalf of the p.roperty owners with the State Board of 

Equalization. The undersigned admir1istrntive judge conducttd a bearing in this matter on 

January 17, 2006 in Jackson, Terinessce. The various taxpayers were represented by 

registered agent L. Stepl1en Nelson. The assess.or ofprope11y, Frances Ht111Iey, represented 

hcrsdf aHd \Vas assisted by staff appraiser Sherri Marbury. 

The ad1ninis(rative judge bas cohsol,idated these appeals for disposition because of 

t11e common issuesarid representation. 

FINDINGS OF FAC.T AND CON TJUSJONS OF LAW 

Subject property consists of two office buildings, three retail ccnte,ts and two 

apartment complexes located in Jacksoil, Tennessee. 

The ta·xpayers con.tended that subjectprope1iy should be vah1ed as sm11111arized in 

exhibit 1. Irt support of this position, the taxpayers' representative introduced an income 

n,pproach for eac;h pro1,crty. The various inco1i1e approaches utilizt:d the historical operating 

eXJ)eriences of the properties i11 arriving at a stabilized estimate of net OJJerating income. 

Tbe assessor contended that subject propeity should be valucd,as set forth in 

exhibit 1. In support of this position, the ass�ssor also introduced ,an income approach for 

each property. In addition, the asse-cisor introduced cost approaches for each property as 

summarized by the property record cards. finally, the Msessor as�erted that in severnl 

instances the taxpayers' analyses were foconBistent with analyses previously furnished to 

her office and/or the Madison County Board of Equalization. 
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The basis of valuation as stated in Tennessee Code Annotated Section 67-5-601a is

that "[t]he value of all property shall be ascertained from the evidence of its sound, intrinsic

and immediate value, for purposes of sale between a willing seller and a willing buyer

without consideration of speculaiive values

General appraisal principles require that the market, cost and income approaches to

value be used whenever possible. Appraisal Institute, The Appraisal ofReal Estate at 50

and 62. 12th ed. 2001. However, certain approaches to value maybe more meaningifil

than others with respect to a specific type of property and such is noted in the correlation of

value indicators to determine the final value estimate. The value indicators must bejudged

in three categories: 1 the amount and reliability of the data collected in each approach; 2

the inherent strengths and weaknesses of each approach; and 3 the relevance of each

approach to the subject of the appraisal. Id. at 597-603.

- The value to be determined in the present case is market value. A generally accepted

definition of market value for ad valorem tax purposes is that it is the most probable price

expressed in terms of money that a property would bring if exposed for sale in the open

market in an armts length transaction between a willing seller and a willing buyer, both of

whom arc knowledgeable concerning all the uses to which it is adapted and for which it is

capable of being used. Id. at 2 1-22.

After having reviewed all the evidence in the case, the administrative judge finds that

the subject property should be valued as contended by the assessor of property. For ease of

reference, those values are summarized in exhibit 2.

Since the taxpayer is appealing from the determination of the Madison County Board

of Equalization, the burden of proof in this matter falls on the taxpayer. Big Fork Mining

Company v. Tennessee Water Quality Control Board, 620 S.W.2d 515 Tenn. App. 1981.

The administrative judge finds that the threshold issue in this appeal concerns the

minimum evidence the appealing party must introduce to establish a prima facie case. As

will be discussed below, the administrative judge finds that the taxpayers' proof in these

appeals was insufficient to establish prima facie cases- Indeed, the taxpayers' methodology

was strikingly similar to that utilized by another representative in a series of Washington

County appeals wherein the administrative judge found the assessor was entitled to directed

verdicts. See, e.g., Scharfstein Investments Washington Co., Tax Year 2004.

The administrative judge finds that the taxpayers' proof must initially be rejected

because the cost and sales comparison approaches were not even addressed. The

administrative judge recognizes that in certain instances one or more approaches to value

must be considered inapplicable. Similarly, the administrative judge understands that there

are situations when the income approach properly receives greatest weight when reconciling



the various indications of value. However, the administrative judge finds that all three

approaches must at least be considered in order to arrive at a reliable conclusion of value.

As stated in one authoritative text:

All three approaches are applicable to many appraisal problems,

but one or more of the approaches may have greater significance

in a given assignment. -

Appraisers should apply all the approaches that are applicable

and for which there is data. The alternative value indications

derived can either support or refute one another.

Appraisal Institute, The Appraisal ofReal Estate at 62
12th

ed. 2001.

The administrative judge finds that even if the income approach was properly the

only approach to consider in each instance, the taxpayers' income approaches cannot be

adopted as the basis of valuation for two fundamental reasons. First, as vill he discussed in

greater detail below, the income approaches were incomplete. Second, the income

approaches actually constituted leased fee valuations whereas the Assessment Appeals

Commission ruled in First American National Bank Building Partnership Davidson Co.,

Tax Years 1984-1987 that it "is the entire fee simple unencumbered value and not any

lesser or partial interests" which is normally subject to taxation. Final Decision and

Order at 3.

The administrative judge finds that in each case Mr. Nelson arrived at his estimate of

net operating income by stabilizing that particular property's historical gross incomes,

vacancy rates and operating expenses. The administrative judge finds that except for the

two apartment complexes, no local market data or industry data was introduced to establish

that the historical incomes, vacancies or expenses were representative of market norms.

The admithstntive judge finds that the procedure typically followed in the income

approach has been summarized in one authoritative text as follows:

Assessing the earning power of a property means reaching a

conclusion regarding its net operating income expectancy. The

appraiser estimates income and expenses after researching and

analyzing the following:

* The income and expense history of the subject property

* Income and expense histories of competitive properties

* Recently signed leases, proposed leases, and asking

rents for the subject and competitive properties

* Actual vacancy levels for the subject and competitive

properties

* Management expenses for the subject and competitive

properties



* Published operating expense data and operating

expenses at the subject and competitive properties

[Emphasis supplied]

Appraisal Institute, The Appraisal ofReal Esate at 509
12th

ed., 2001. Respectfully, the

administrative judge finds that Mr. Nelson's income approaches lack probative value

because they ignored the market.

As previously indicated, Mr. Nelson did include in two exhibits some market data

concerning vacancy and rental rates in the Jackson apartment market. However, the

administrative judge fmds that the data was not analyzed in any meaningful manner. For

example, in the Sherwood Apartments appeal, Mr. Nelson's exhibit lists on pages 9 and

C- l-C-51 numerous apartments' rental rates and occupancy levels. However, no attempt

was seemingly made to analyze the data in order to determine market rental rates and

occupancy levels for the subject property. Given the wide variation in rental rates and

occupancy levels, the administrative judge finds the data lacks probative value absent

additional analysis.

The administrativejudge finds that Mr. Nelson's income approaches must also he

rejected because of insufficient evidence concerning whether the various properties actual.

operating histories are indicative of what a potential buyer would assume in projecting

future net operating income. The Appraisal Institute addresses this concept in relevant part

a follows:

To apply any capitalization procedure, a reliable estimate of

income expectancy must be developed. Although some

capitalization procedures are based on the actual level of income

at the time of the appraisal, all must eventually consider a

projection of future income. An appraiser must consider the

future outlook both in the estimate of income and expenses and

in the selection of the appropriate capitalization methodology to

use. Failure to consider future income would contradict the

principle of anticipation, which holds that value is the present

worth of future benefits.

Historical income and current income are significant, but the

ultimate concern is the future. The earning history of a property

is important only insofar as it is accepted by buyers as an

indication of the future. Current income is a good starting point,

but the direction and expected pattern of income change are

critical to the capitalization process.

Jd.At 497.

The administrative judge finds the deficiencies in the proof puzzling insofar as the

taxpayers' representative has typically introduced meaningful market data and the like in



prior appeals over the years. Respectfully, it appears that the evidence in these appeals

constitutes the equivalent of an "economy package." Although the State Board of

Equalization has not traditionally required a full-blown narrative fee appraisal in every

appeal, the administrativejudge finds that it has typically required better substantiated

opinions of value than the taxpayers' representative offered in these appeals.

It should be stressed that the deficiencies in the taxpayers' proof were not limited to

s.rhat was previously discussed. For example, numerous documents in the various exhibits

were not authenticated. Similarly, no witnesses were called to resolve instances wherein the

parties relied on conflicting hearsay.'

Based upon the foregoing, the administrative judge would normally affirni all of the

current appraised values based upon the presumptions of correcthess attaching to the

decisions of the Madison County Board of Equalization. In this case, however, the

administrative judge finds that the reductions in value recommended by the assessor of

property constitute the upper limit of value and should be adopted as the basis of valuation.2

ORDER

It is therefore ORDERED that the values and assessments set forth in exhibit 2 are

hereby adopted for tax year 2005.

It is FURTHER ORDERED that any applicable hearing costs be assessed pursuant to

Tenn. Code Ann. § 67-5-1501d and State Board of Equalization Rule 0600-1-17.

Pursuant to the Uniform Administrative Procedures Act, Term. Code Ann. § 4-5-

301-325, Temt Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the

State Board of Equalization, the parties are advised of the following remedies:

I. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenh. Code Ann. § 67-5-1 501 and Rule 0600-1-12

of the Contested Case Procedures of the State Board of Equalization.

Tennessee Code Annotated § 67-5-1501c provides that an appeal "must be

filed within thirty 30 days from the date the initial decision is sent."

Rule 0600-1-12 of the Contested Case Procedures of the State Board of

Equalization provides that the appeal be filed with the Executive Secretary of

the State Board and that the appeal "identify the allegedly erroneous

findings of fact and/or conclusions of law in the initial order"; or

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann. § 4-5-3 17 within fifteen 15 days of the entry of the order.

`For instance, in the James H Wallace, Jr., ci ux. appeal the taxpayer relied on the property ovncr's e-mail while

Ms. Marhury relied on conflicting statements made by the bank manager. The adminisbative judge finds that the

conflicting information cannot be reconciled without the testimony of the property owner andlor bank manager.

The assessor simply sought affinnations of thc current appraised values when her proof arguably supported increased

appraisals.



The petition for reconsideration must state the specific grounds upon which

relief is requested. The filing of a petition for reconsideration is not a

prerequisite for seeking administrative orjudicial review; or

3. A party may petition for a stay of effectiveness of this decision and order

pursuant to Tenn. Code Ann. § 4-5-316 within seven 7 days of the entry of

the order.

This order does not become final until an official certificate is issued by the

Assessment Appeals Commission. Official certificates are normally issued seventy-five

75 days after the entry of the initial decision and order if no party has appealed.

ENTERED this 26th day of January, 2006.

MARK J. MINSKY

ADMINThTRATIVE JUDGE

TENNESSEE DEPARTMENT OF STATE

ADMINIStRATIVE PROCEDURES DIV1SION

c: Mr. L. Stephen Nelson

Frances I-funky, Assessor of Property
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The basis of valuation as stated in Tennessee Code Annotated Section 67-5-60l(a) is 

that "[t)he value of all prope1ty shall be asce1tained from the evidence of its sound, intrinsic 

and immediate value, for purposes of sale between a willing seller and a willing buyer 

without consideration of speculative values ... " 

After having reviewed all the evidence in the case, the administrative judge finds that 

the subject property should remain valued at $3,227,300 based upon the presumption of 

correctness attaching to the decision of the Marshall County Board of Equalization. As will 

be discussed below, the administrative judge finds that neither party introduced sufficient 

evidence to establish subject property's fair market value as of January l ,  2007, the relevant 

assessment date pursuant to Tenn. Code Ann.§ 67-5-504(a ). 

Since the taxpayer is appealing from the determination of the Marshall County Board 

of Equalization, the burden of proof is on the taxpayer. See State Board of Equalization 

Rule 0600-1-.I l( I) and Big Fork Mining Company v. Tennessee Water Quality Control 

Board, 620 S.W.2d 515 (Tenn. App. 1981). 

Respectfully, the administrative judge finds that Mr. Burks' sales comparison 

approach cannot provide a basis of valuation for two reasons. First, the cost approach was 

not even addressed.
2 Second, the administrative judge finds that the three comparable sales 

given greatest weight by Mr. Burks cannot provide a reliable basis of valuation standing 

alone. 

The administrative judge finds that Mr. Burks placed greatest weight on comparable 

sales # 1, 2 and 7. The administrative judge finds that sale #7  occurred approximately ten 

( l 0) months after the assessment date and must be deemed irrelevant. See Acme Boot 

Company and Ashland City Industrial Corporation (Cheatham County - Tax Year 1989) 

wherein the Assessment Appeals Commission ruled that "[e]vents occurring after [the 

assessment] date are not relevant unless offered for the 1 imited purpose of showing that 

assumptions reasonably made on or before the assessment date have been borne out by 

subsequent events." Final Decision and Order at 3. The administrative judge finds that sale 

# l contains less than one-half (1/2) of subject property's square footage. The administrative 

judge finds that sale #2 standing by itself, or even in conjunction with sale #1, does not 

constitute the minimum evidence necessary to reliably establish the market value of subject 

property. Moreover, the various adjustments summarized in the adjustment grid were not 

derived from market data. As noted in one authoritative text: 

2 The administrative judge recognizes that the sales comparison approach might very well have greatest probative in 
mauy iustances and be accorded decisive weight in the reconciliation process. However, the administrative judge finds 
that the cost approach should have been addressed, especially considering the significant differences between the 
subject and comparables. 



Sales adjustment processes require a sufficient number of sales 
from which to extract the adjustments. Ollen there may not be 
enough sales to provide a basis for all adjustment calculations. 
The appraiser should recognize and explain in the appraisal 
report tl1at a lack of supporting data may either reduce the 
validity of the adjustments made or eliminate the possibility of 
applying any direct sales adjustment process .... 

Appraisal Institute, The Appraisal of Real Estate at 426-27 (li" ed. 200 l ). 

As previously stated, the administrative judge finds that the current appraisal of 

subject property should be affirmed based upon the presumption of conectness attaching to 

the decision of the Marshall County Board of Equalization. The administrative judge 

unequivocally rejects Mr. Hoch's assertion that subject facility constitutes a special-purpose 

property and should therefore be valued in use rather than in exchange. 

The issue of value in use versus value in exchange has its genesis in a discussion of 

these concepts found at page AP-8 of the State of Tennessee Assessment Manual ( 1972) 

which provides in pertinent part as follows: 

J fa property is of a highly special design or use, and is of the 
type not commonly bought or sold in the market, then the 
objective concept of value prevails and other methods of 
estimating value must be formulated. Under a situation of this 
nature, the property is useful to the present owner and is of a 
functional design for its particular use. However, it may have 
little, if any, utility to buyers ordinarily forming the real estate 
market. Consequently, the property is said to have a value in 
use as opposed to value in exchange. The value of such special 
purpose property is generaJly estimated on the basis of 
depreciated replacement cost. 

The administrative judge finds that a special-purpose property is typically defined as 

"[a] limited-market property with a unique physical design, special construction materials, 

or a layout that restricts its utility to the use for which it was built. .. " Appraisal Lnstit11te, 

T7ie Dictiona,y of Real Estate at 272 ( 41h ed. 2002). See also Appraisal lnstitute, The

Appraisal of Real Estate at 24-26 (1th ed. 2001 ). As explained in the same textbook: 

id. at 262. 

Although most buildings can be converted to other uses, the 
conversion of special-purpose buildings generally involves extra 
expense and design expertise. Special-purpose structures 
include: 

• Houses of worship
• Theaters
• Spo11s arenas

The administrative judge finds that part of the confusion in the present appeal stems 

from terminology. The administrative judge finds that Mr. Hoch relied on an article by f,.fax

J. Derbes, Jr., MAI which divided manufacturing plants into three basic types: general-



purpose, special-purpose and single-puq)ose.3 As summarized at page 30 of Mr. Hoch's

report, "[s]pecial-purpose industrial facilities serve a special-purpose, although they cru1 be 

converted for alternate use." In contrast, "[s]ingle-purpose improvements, such as a 

concrete batching plant or a refinery, exist for one purpose." The administrative judge finds 

that the term "special-purpose" prope1ty as used in the State of Tennessee Assessment 

Manual is analogous to what Mr. Derbes terms a "single-purpose improvement". 

The administrative judge finds that subject property cannot be deemed a special

purpose property based upon the evidence in the record. The administrative judge finds that 

Mr. Hoch did not prepare a highest and best use analysis which seemingly constitutes the 

starting point in determining whether a particular facility comprises a special-purpose 

property. Similarly, in response to the administrative judge's query, Mr. Hoch testified that 

he was unsure what the cost would be to convert the subject to an alternate use. 

The administrative judge finds Mr. Hoch seemingly placed great emphasis on the fact 

subject property was originally constructed for its current use. The admfoistrative judge 

finds that most manufacturing facilities are constructed for a specific manufacturing process. 

The administrative judge finds that a manufactw-ing facility cannot be considered a spccial

pui-pose propetty simply because it was constructed for a specific manufacturing process 

and continues to be used for its original purpose. 

The administrative judge finds Mr. Hoch essentially testified subject property should 

be classified as special-purpose because of ( l) the quality of the interior finish; (2) the 

manufacturing process; (3) the high percentage of office space; and ( 4) the fact much of the 

facility is temperature and humidity controlled.

Respectfully, the administrative judge finds that subject property does not have a 

unique physical design, special construction materials, or a layout that restricts its use to 

manufacturing circuit boards. The administrative judge finds that the only "special" or 

unusual feature about the building is that it has an additional boiler to conh·ol the 

temperature and humidity in portions of the plant. The administrative judge finds that 

although this feature may not be needed by a potential buyer of subject property, it in no 

way precludes alternative uses. The administrative judge finds that many manufacturing 

facilWes converted to alternative uses have superadequacies. 

The administrative judge finds that Mr. Hoch's comparable sales have no probative 

value insofar as a value in use appraisal is concerned. The administrative judge finds that 

none of the sales concerned facilities that manufacture circuit boards. Presumably, only 

sales of circuit board manufacturers should be considered if subject facility consti.tutes a 

special-purpose property. 

3 Derbes, Max J. Jr., MAI, Non-Comparable Industrial Sales, Appraisal Joumal at 40 (January 2002). 
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THE COAL CREEK COMPANY 

CAMPBELL COUNTY* 

Tax Year 

2011 
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Property ID 
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142 01500M004 

Appeal No. 

72635 
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* All appeals amended to include tax year 2013. Appeal Numbers not yet assigned.
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occasions that he could not. He also stated that he believed an appropriate expense allowance 

would be higher than the 33% assumed by Mr. Shearron. The administrative judge asked Mr. 

Key if he thought Mr. Sangree's assumed expenses were reasonable. Mr. Key testified that 

although an appropriate expense allowance could be somewhat higher or lower, his disagreement 

was "not too terribly much." 

In contrast, Mr. Sangree relied on three different sources for his estimate. First, he 

analyzed the actual operating history of subject property. Second, he testified that his firm

maintains a database with literally thousands of hotels' financial statements. Third, the pertinent 

pages from the nationally recognized surveys PKF Hospitality Research Group and HOST Study 

were entered into evidence as exhibits #3 and #4. Those surveys indicate that the industry norm 

for hotels like the subject is an expense ratio between 67.6% (excluding reserves which 

Mr. Sangree estimated at 4%) and 76.5% of income. 

As the administrative judge stated at the hearing, when he read the assessor's pre-filed 

exhibit he thought there must be a typographical error because a 33% expense ratio strains 

credulity. Interestingly, if the administrative judge accepted Mr. Shearron's income approach, 

but simply substituted a 67.6% expense ratio for the assumed ratio of 33%, the resulting 

indication of value would be $35,645,234 before even deducting for FF&E. 

With respect to Mr. Shearron's sales comparison approach, the administrative judge 

asked Mr. Key if he knew the basis for any of the adjustments in the adjustment grid. Mr. Key 

stated that he did not. Mr. Key indicated that it was purely "speculation" on his part, but he 

assumed that Mr. Shearron relied on his experience and reviews of other hotels in arriving at his 

adjustments. 







January I of the tax year. In this case, the taxpayer's 2010 personal property schedule reflected a 

depreciated value of $6,179,370. Deducting this figure from the going concern value of 

$42,000,000, results in an indicated value of $35,820,630 for the real property as of 

January I, 20 I 0. 

As previously discussed, although Mr. Sangree processed the sales comparison approach 

for purposes of estimating subject property's stabilized market value as of May I, 2013, the 

focus of Mr. Gibbs' cross-examination concerned this approach to value. Putting aside the fact 

Mr. Sangree did not value the property by the sales comparison approach as of the initial date of 

valuation, the administrative judge will assume for the sake of argument that it is relevant for tax 

year 2010. 

The administrative judge finds that the sales comparison approach typically has 

significantly less probative value than the income approach when appraising a hotel like the 

subject. As explained in one authoritative textbook: 

The sales comparison approach often provides highly supportable value 
estimates for homogeneous properties such as vacant land and single
family homes when the adjustments are few and relatively simple to 
compute. For larger, more complex properties such as office buildings, 
shopping centers, and hotels, the required adjustments are often numerous 
and difficult to estimate. 

* * 

Although the sales comparison approach seldom is given substantial 

weight in a hotel appraisal, it can be used to bracket a value or to 

check the value derived by the income capitalization approach .... 

[Emphasis supplied] 

Rushmore & Baum, Hotels & Motels - Valuations and Market Studies at 316-17 (Appraisal 

Institute 2001). 

In his cross-examination of Mr. Sangree, Mr. Gibbs sought to discredit his adjustment 

grid because in certain instances amounts purportedly spent on renovations before or after the 



purchases were not considered.7 Mr. Gibbs maintained that if those expenditures had been 

considered Mr. Sangree's concluded values would have ranged from $164,635 to $252,962 per 

unit.8 
By not considering those expenditures, Mr. Sangree's concluded values ranged from 

$104,949 to $226,982 per unit. 

Respectfully, the administrative judge finds that Messrs. Sangree and Schreiber 

convincingly explained the fallacy of such an approach. First, one would have to verify whether 

the quoted costs were actually spent. Second, one would have to determine whether the 

expenditures were for a renovation or repositioning. Third, it would have to be determined what 

percentage of the expenditures was for personal property which is often significant. Fourth, and 

most importantly, the impact of the renovations on RevPar would have to be quantified. 

Mr. Gibbs obviously lacked the necessary information to address any of these issues. 

The administrative judge finds that the cost approach has the least probative value of the 

three approaches to value for the reasons stated by Rushmore and Baum at page 311 of the 

above-referenced textbook which provides in relevant part as follows: 

The cost approach is seldom used to value existing hotels and motels 
because lodging facilities are particularly vulnerable to physical 
deterioration, functional changes, and uncontrollable external factors. 
Sometimes a hotel can suffer from functional and external 
obsolescence before its construction is completed. As the building and 
other improvements age and depreciate, the resulting loss in value 
becomes difficult to quantify. Estimating the impact of even minor 
forms of obsolescence may require unsubstantiated judgments that 
undermine the credibility of the cost approach. 

The cost approach is not applied to hotels and motels because its 
underlying assumptions do not reflect the investment rationale of typical 

7 
The basis for Mr. Gibbs' assumed expenditures on renovations were newspaper articles and the like he found 

on line. The various documents were entered into evidence as collective exhibit #5. 
8 Mr. Gibbs did not consider sale #5 which Mr. Sangree concluded supported a value of $127,369 per unit because 
the detailed write-up was inadvertently omitted from the appraisal report. As noted by Mr. Sangree, although the 
detailed write-up was omitted from the report, the basic information concerning the sale was indeed summarized in 
the report. 

 



hostelry buyers. Lodging facilities are income-producing properties that 
are purchased to realize future profits. Replacement or reproduction cost 
has little bearing on an investment decision when the buyer is primarily 
concerned with the potential return on equity. 

[Emphasis supplied] 

Mr. Gibbs sought to discredit Mr. Sangree's cost approach because he simply assumed 

external obsolescence was essentially equal to the difference in value indicated by the income 

and cost approaches. The administrative judge finds a more detailed attempt to quantify external 

obsolescence unnecessary given the inherent limitations of the cost approach, the unquestionable 

existence of significant external obsolescence, and the assessor's own cost approach. In this 

particular case, the administrative judge finds additional analysis would constitute little more 

than an academic exercise with little, if any, probative value. Given the fact both parties' cost 

approaches result in values far below the actual costs to construct subject property in 2007 and 

2008, it must be concluded that a potential buyer would base its offer on the property's income

producing potential rather than the cost approach. 

Rushmore and Baum also discuss at page 312 of their textbook that the cost approach 

" . can be useful, however, in detennining the feasibility of a proposed hotel." Given the 

income generated by subject property, both parties' cost approaches support Mr. Sangree's 

conclusion that the highest and best use of subject property, as vacant, would be to hold the 

property for future development. This reflects the fact that the external obsolescence caused by 

the market downturn makes such a project unfeasible as of the relevant assessment date of 

January 1, 2010. 

Based upon the foregoing, the administrative judge finds that the taxpayer carried the 

burden of proof and the assessor introduced insufficient evidence to rebut the taxpayer's 

contended value of $42,000,000 prior to deducting the contributory value of the FF&E. 



Accordingly , the administrative judge adopts a value of $35,820,600 after deducting the 

depreciated value of$6,179,370 reported by the taxpayer on its 2010 personal property return. 

ORDER 

It is therefore ORDERED that the following value and assessment be adopted for 

tax years 2010 and 2011: 

LAND VALUE IMPROVEMENT VALUE 

$4,351,500 $31,469,100 

TOTAL VALUE 

$35,820,600 

ASSESSMENT 

$0 

Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Ann. §§ 4-5-301-

325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the State 

Board of Equalization, the parties are advised of the following remedies: 

1. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenn. Code Ann.§ 67-5-1501 and Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization. Tennessee

Code Annotated § 67-5-150l(c) provides that an appeal "must be filed within

thirty (30) days from the date the initial decision is sent." Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization provides that

the appeal be filed with the Executive Secretary of the State Board and that the

appeal "identify the allegedly erroneous finding(s) of fact and/or cooclusion(s)

of law in the initial order"; or

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann. § 4-5-317 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.



This order does not become final until an official certificate is issued by the Assessment 

Appeals Commission. Official certificates are nonnally issued seventy-five (75) days after the 

entry of the initial decision and order if no party has appealed . 

. ) :)_, ,__:/ ENTERED this _ _.,c;::c=----4-·CL""---- day of June 2012.

MARK �MIN�Administrative Judge 
Tennessee Department of State 
Administrative Procedures Division 
James K. Polk Building 
505 Deaderick Street, Suite 1700 
Nashville, Tennessee 37243-1402 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and exact copy of the foregoing Order has 

been mailed or otherwise transmitted to: 

Edward J. Schreiber, Tax Manager 
Winegardner & Hammons, Inc. 
4243 Hunt Road 
Cincinnati, Ohio 45242 

Bill Boner 
Rutherford Co. Assessor of Property 
319 North Main Street, Suite 200 
Murfreesboro, Tennessee 37130 

This the / :)�<7 c:7 day of June 2012. 

�' ).., • • � l-
•�eKizer '-
Tennessee Department of State 
Administrative Procedures Division 
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BEFORE THE TENNESSEE STATE BOARD OF EQUALIZATION 

IN RE: Wells Real Estate Fund I  ) 
a/k/a Black Oak Plaza Shopping Center  ) Knox County 
Parcel ID #38KD-11.02 & 38KD-13 ) 
Commercial Property ) 
Tax Year 2005 ) 

INITIAL DECISION AND ORDER 

Statement of the Case 

The subject property is presently valued at $3,271,400 as follows:   

TOTAL VALUE ASSESSMENT  

Parcel 11.02 $2,667,900    $1,067,160 

Parcel 13 $   603,500 $   241,400   

An appeal has been filed on behalf of the property owner with the State Board of 

Equalization.  The undersigned administrative judge conducted a hearing in this matter on 

February 1, 2006 in Knoxville, Tennessee.  In attendance at the hearing were registered 

agent Byron C. Pearce and Knox County Property Assessor’s representatives Ralph E. 

Watson and Jim Beck. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW  

Subject property consists of the Black Oak Plaza Shopping Center located on 

Maynardville Pike in Knoxville, Tennessee. 

The taxpayer contended that subject property should be valued at $2,740,100.  In 

support of this position, a pro forma income approach was introduced into evidence.  The 

taxpayer’s contended income approach utilized the historical operating history of subject 

property in arriving at a stabilized estimate of net operating income.   

The assessor contended that subject property should be valued at $3,271,400.  In 

support of this position, the assessor for all practical purposes sought a directed verdict.  The 

assessor essentially asserted that the taxpayer’s income approach does not reflect the market 

and therefore does not constitute a reliable indicator of value.       

The basis of valuation as stated in Tennessee Code Annotated Section 67-5-601(a) is 

that "[t]he value of all property shall be ascertained from the evidence of its sound, intrinsic 

and immediate value, for purposes of sale between a willing seller and a willing buyer 

without consideration of speculative values . . ." 

General appraisal principles require that the market, cost and income approaches to 

value be used whenever possible.  Appraisal Institute, The Appraisal of Real Estate at 50 

and 62. (12th ed. 2001).  However, certain approaches to value may be more meaningful 

than others with respect to a specific type of property and such is noted in the correlation of 

value indicators to determine the final value estimate.  The value indicators must be judged 

in three categories:  (1) the amount and reliability of the data collected in each approach; (2) 

return to handbook



the inherent strengths and weaknesses of each approach; and (3) the relevance of each 

approach to the subject of the appraisal.  Id. at 597-603. 

 The value to be determined in the present case is market value.  A generally accepted 

definition of market value for ad valorem tax purposes is that it is the most probable price 

expressed in terms of money that a property would bring if exposed for sale in the open 

market in an arm's length transaction between a willing seller and a willing buyer, both of 

whom are knowledgeable concerning all the uses to which it is adapted and for which it is 

capable of being used.  Id. at 21-22. 

 In view of the definition of market value, the income-producing nature of the subject 

property and the age of subject property, generally accepted appraising principles would 

indicate that the market and income approaches have greater relevance and should normally 

be given greater weight than the cost approach in the correlation of value indicators.   

 After having reviewed all the evidence in the case, the administrative judge finds that 

the subject property should be valued at $3,271,400 based upon the presumption of 

correctness attaching to the decision of the Knox County Board of Equalization. 

 Since the taxpayer is appealing from the determination of the Knox County Board of 

Equalization, the burden of proof is on the taxpayer.  See State Board of Equalization Rule 

0600-1-.11(1) and Big Fork Mining Company v. Tennessee Water Quality Control Board, 

620 S.W.2d 515 (Tenn. App. 1981).   

 The administrative judge finds that the threshold issue in this appeal concerns the 

minimum evidence the appealing party must introduce to establish a prima facie case.  As 

will be discussed below, the administrative judge finds that the taxpayer’s proof in this 

appeal was insufficient to establish a prima facie case.  Indeed, the taxpayer’s methodology 

was strikingly similar to that utilized by another representative in a series of Washington 

County appeals wherein the administrative judge found the assessor was entitled to directed 

verdicts.  See, e.g., Scharfstein Investments (Washington Co., Tax Year 2004). 

 The administrative judge finds that the taxpayer’s proof must initially be rejected 

because the cost and sales comparison approaches were not even addressed.  The 

administrative judge recognizes that in certain instances one or more approaches to value 

must be considered inapplicable.  Similarly, the administrative judge understands that there 

are situations when the income approach properly receives greatest weight when reconciling 

the various indications of value.  However, the administrative judge finds that all three 

approaches must at least be considered in order to arrive at a reliable conclusion of value.   

As stated in one authoritative text: 
 
All three approaches are applicable to many appraisal problems, 
but one or more of the approaches may have greater significance 
in a given assignment. . . . 
 

 



Appraisers should apply all the approaches that are applicable 
and for which there is data.  The alternative value indications 
derived can either support or refute one another. 

Appraisal Institute, The Appraisal of Real Estate at 62 (12th ed. 2001). 

 The administrative judge finds that even if the income approach was properly the 

only approach to consider, the taxpayer’s income approach cannot be adopted as the basis of 

valuation for two fundamental reasons.  First, as will be discussed in greater detail below, 

the income approach was incomplete.  Second, the income approach actually constituted a 

leased fee valuation whereas the Assessment Appeals Commission ruled in First American 

National Bank Building Partnership (Davidson Co., Tax Years 1984-1987) that it “is the 

entire fee simple unencumbered value and not any lesser or partial interests” which is 

normally subject to taxation.  Final Decision and Order at 3. 

 The administrative judge finds that Mr. Pearce arrived at his estimate of net operating 

income by stabilizing subject property’s historical gross income.  The administrative judge 

finds that no local market data or industry data was introduced to establish that the historical 

incomes, vacancies or expenses were representative of market norms. 

 The administrative judge finds that the procedure typically followed in the income 

approach has been summarized in one authoritative text as follows: 
 
Assessing the earning power of a property means reaching a 
conclusion regarding its net operating income expectancy.  The 
appraiser estimates income and expenses after researching and 
analyzing the following: 
 

• The income and expense history of the subject property 
 

• Income and expense histories of competitive properties 
 

• Recently signed leases, proposed leases, and asking 
rents for the subject and competitive properties 

 
• Actual vacancy levels for the subject and competitive 

properties 
 

• Management expenses for the subject and competitive 
properties 

 
• Published operating expense data and operating 

expenses at the subject and competitive properties 
 

* * * 
 

[Emphasis supplied] 

Appraisal Institute, The Appraisal of Real Estate at 509 (12th ed., 2001).  Respectfully, the 

administrative judge finds that Mr. Pearce’s income approach initially lacks probative value 

because he ignored the market. 

 The administrative judge finds that Mr. Pearce’s income approach must also be 

rejected because of insufficient evidence concerning whether subject property’s actual 

 



operating history is indicative of what a potential buyer would assume in projecting future 

net operating income.  The Appraisal Institute addresses this concept in relevant part as 

follows: 

To apply any capitalization procedure, a reliable estimate of 
income expectancy must be developed.  Although some 
capitalization procedures are based on the actual level of income 
at the time of the appraisal, all must eventually consider a 
projection of future income.  An appraiser must consider the 
future outlook both in the estimate of income and expenses and 
in the selection of the appropriate capitalization methodology to 
use.  Failure to consider future income would contradict the 
principle of anticipation, which holds that value is the present 
worth of future benefits. 

Historical income and current income are significant, but the 
ultimate concern is the future.  The earning history of a property 
is important only insofar as it is accepted by buyers as an 
indication of the future.  Current income is a good starting point, 
but the direction and expected pattern of income change are 
critical to the capitalization process. 

Id. At 497. 

The administrative judge finds that the problem with simply relying on historical 

operating history is best illustrated by the taxpayer’s own proof.  The administrative judge 

finds that Mr. Pearce’s assumed rental rates of $7.00 and $7.50 per square foot for the shop 

space appear reasonable based upon historical data.  Yet, Mr. Pearce’s own exhibit shows 

that on January 1, 2005 an informed buyer would almost certainly assume higher rental rates 

in projecting future net operating income.1  The administrative judge has summarized below 

in chronological order the leases signed in 2004 and 2005 as indicated in the taxpayer’s 

exhibit: 

Lease Date Lessee Square Footage Rental Rate

7/1/04 Curves 2,450 $  7.00
10/18/04 UPS 1,190 $  7.00
10/22/04 J & J 2,800 $  7.00 
11/1/04 Malibu Tan 2,000 $  7.00
3/1/05 GNC 2,000 $10.50
3/1/05 Cutting Crew 1,050 $  8.49
4/21/05 Gatti’s 6,360 $11.87
6/1/05 Sally Beauty Supply 1,600 $  9.25 
1/1/05 Big Oak 1,600 $ 9.00

The administrative judge finds that rental rates unquestionably were on the increase in 2005. 

1 Normally, post-assessment date events are not relevant.  See Acme Boot Co. & Ashland City Industrial Corp. 
(Assessment Appeals Commission, Cheatham Co., Tax Year 1989).  However, post-assessment date events have been 
allowed into evidence to confirm what could have reasonably been assumed on the assessment date.  See, e.g., George 
W. Hussey (Assessment Appeals Commission, Davidson Co., Tax Year 1992).  Similarly, post-assessment date sales
have been allowed into evidence to show a trend in values.  See, e.g., Christine Hopkins (Assessment Appeals
Commission, Franklin Co., Tax Years 1995 and 1996).



The administrative judge finds that Mr. Pearce’s income approach must also be 

rejected because no evidence whatsoever was introduced in support of his assumed base 

capitalization rate of 10%.  The administrative judge finds that in response to his query, Mr. 

Pearce stated that he chose that rate based upon his “experience.”  Respectfully, the 

administrative judge finds that a registered agent’s experience standing by itself does not 

constitute sufficient evidence to establish a capitalization rate. 

The administrative judge would also note that Mr. Pearce’s analysis was apparently 

greatly influenced by what he was told by the property owner.  For example, the cover page 

to exhibit 1 states in relevant part as follows: 

2. The Center has struggled for the last several years with high vacancy (exceeding
30%).  The owner reports that retail activity has centered around the CBD and the
western edge of the city Black Oak Plaza is located in the north sector away from
the retail development focus.

3. Asking rents for vacant space is $6.50-$7.00/SF (See attached) due to the factors
referenced in item #2.

The administrative judge finds Mr. Watson’s testimony indicated that subject 

property is located in the second fastest growing area of Knox County.  The administrative 

judge finds that examples of recently constructed and remodeled centers in the Halls area 

were offered into evidence by the assessor.  Mr. Watson also noted that the taxpayer’s 

contention of value is even lower than the value adopted by the State Board of Equalization 

in 1997. 

Based upon the foregoing, the administrative judge finds that the taxpayer introduced 

insufficient evidence to establish a prima facie case.  Accordingly, the administrative judge 

finds that the current appraised value of $3,271,400 must be presumed correct. 

ORDER

It is therefore ORDERED that the following values and assessments be adopted for 

tax year 2005: 

TOTAL VALUE ASSESSMENT  

Parcel 11.02 $2,667,900    $1,067,160 

Parcel 13 $   603,500 $   241,400   
It is FURTHER ORDERED that any applicable hearing costs be assessed pursuant to 

Tenn. Code Ann. § 67-5-1501(d) and State Board of Equalization Rule 0600-1-.17. 

Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Ann. §§ 4-5-

301—325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the 

State Board of Equalization, the parties are advised of the following remedies: 

1. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenn. Code Ann. § 67-5-1501 and Rule 0600-1-.12

of the Contested Case Procedures of the State Board of Equalization.

Tennessee Code Annotated § 67-5-1501(c) provides that an appeal “must be



filed within thirty (30) days from the date the initial decision is sent.” 

Rule 0600-1-.12 of the Contested Case Procedures of the State Board of 

Equalization provides that the appeal be filed with the Executive Secretary of 

the State Board and that the appeal “identify the allegedly erroneous 

finding(s) of fact and/or conclusion(s) of law in the initial order”; or 

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann. § 4-5-317 within fifteen (15) days of the entry of the order.

The petition for reconsideration must state the specific grounds upon which

relief is requested.  The filing of a petition for reconsideration is not a

prerequisite for seeking administrative or judicial review; or

3. A party may petition for a stay of effectiveness of this decision and order

pursuant to Tenn. Code Ann. § 4-5-316 within seven (7) days of the entry of

the order.

This order does not become final until an official certificate is issued by the 

Assessment Appeals Commission.  Official certificates are normally issued seventy-five 

(75) days after the entry of the initial decision and order if no party has appealed.

ENTERED this 21st day of February, 2006. 

 ________________________________________ 
 MARK J. MINSKY 
 ADMINISTRATIVE JUDGE 
 TENNESSEE DEPARTMENT OF STATE 
 ADMINISTRATIVE PROCEDURES DIVISION 

c: Mr. Byron C. Pearce 
John R. Whitehead, Assessor of Property 
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assessor contended that much of the taxpayer's analysis relates to 

the value of the business rather than the real property. 

The basis of valuation as stated in Tennessee Code Annotated 

Section 67-5-601 (a) is that 11 [t]he value of all property shall be 

ascertained from the evidence of its sound, intrinsic and immediate 

value, for purposes of sale between a willing seller and a willing 

buyer without consideration of speculative values • •  II 

General appraisal principles require that the market, cost and 

income approaches to value be used whenever possible. American 

Institute of Real Estate Appraisers, The Appraisal of Real Estate 

at 42 (9th ed. 1987). However, certain approaches to value may be 

more meaningful than others with respect to a specific type of 

property and such is noted in the correlation of value indicators 

to determine the final value estimate. The value indicators must 

be judged in three categories: (1) the amount and reliability of 

the data collected in each approach; (2) the inherent strengths and 

weaknesses of each approach; and (3) the relevance of each approach 

to the subject of the appraisal. Id. at 499-503. 

The value to be determined in the present case is market 

value. A generally accepted definition of market value for ad 

valorem tax purposes is that it is the most probable price 

expressed in terms of money that a property would bring if exposed 

for sale in the open market in an arm's length transaction between 

a willing seller and a willing buyer, both of whom are 

knowledgeable
0

concerning all the uses to which it is adapted and 

for which it is capable of being used. Id. at 33. 

After having reviewed all the evidence in the case, the 

administrative judge finds that the subject property should be 

valued at $8,002,000 based upon a presumption of correctness. As 

will be discussed below, the administrative judge finds ·that the 

taxpayer introduced insufficient evidence to support its contention 

of value. The administrative judge also recognizes, however, that 

additional proof could possibly support a reduction in value. 

The administrative judge finds that the taxpayer's income 

approach based on sales volume cannot be accepted as a reliable 
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affirmed based upon the presumptions of con-ectness attaching to the rulings of the Shelby 

County Board of Equalization. 

ORDER 

It is therefore ORDERED that the assessor's Motion for Directed Verdict (Involuntary 

Dismissal) be granted and the following values remain in effect for tax year 2013. 

Parcel 

00041 
00056 
00057 
00058 
00060 
00061 
00064 
00065 
00068 

Land Value 

$41,400 
$108,900 
$76,800 
$125,900 
$47,400 
$36,400 
$77,800 
$61,200 
$85,900 

Improvement Value 

$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 

Total Value 

$41,400 
$108,900 
$76,800 
$125,900 
$47,400 
$36,400 
$77,800 
$61,200 
$85,900 

Assessment 

$16,560 
$43,560 
$30,720 
$50,360 
$18,960 
$14,560 
$31,120 
$24,480 
$34,360 

Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Am1. §§ 4-5-301-

325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the State 

Board of Equalization, the parties are advised of the following remedies: 

1. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenn. Code Ann. § 67-5-1501 and Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization. Tennessee

Code Annotated § 67-5-1501(c) provides that an appeal "must be filed within

thirty (30) days from the date the initial decision is sent." Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization provides that

the appeal be filed with the Executive Secretary of the State Board and that the

appeal "identify the allegedly erroneous finding(s) of fact and/or conclusion(s)

of law in the initial order"; or

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann.§ 4-5-317 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.















exceeds market value. The administrative judge finds the Assessment Appeals Commission has 

ruled on numerous occasions that one must quantify the loss in value one contends has not been 

adequately considered. Sec, e.g., Fred & Ann Ruth Honeycutt (Carter Co., Tax Year 1995) 

wherein the Assessment Appeals Commission ruled that the taxpayer introduced insufficient 

evidence to quantify the loss in value from the stigma associated with a gasoline spill. The 

Commission stated in pertinent part as follows: 

The assessor conceded that the gasoline spil1 affected the value of the 
property, but he asserted that his valuation already reflects a deduction of 
15% for the effects of the spill .... The administrative judge rejected Mr. 
Honeycutt's claim for an additional reduction in the taxable value, noting 
that he had not produced evidence by which to quantify the effect of the 
"stigma." The Commission finds itself in the same position .... 
Conceding that the marketability of a property may be affected by 
contamination of a neighboring property, we must have proof that allows 
us to quantify the loss in value, such as sales of comparable properties ... 
Absent this proof here we must accept as sufficient, the assessor's 
attempts to reflect environmental condition in the present value of the 
property. 

Final Decision and Order at 1-2. Similarly, in Kenneth R. and Rebecca L. Adams (Shelby Co., 

Tax Year 1998) the Commission ruled in relevant part as follows: 

The taxpayer also claimed that the land value set by the assessing 
authorities ... was too high. In support of that position, she claimed that. .. 
the use of surrounding property detracted from the value of their property . 
. . . As to the assertion the use of properties has a detrimental effect on the 
value of the subject property, that assertion, without some valid method of 
quantifying the same, is meaningless. 

Final Decision and Order at 2. 

Turning to the testimony and written analysis of Messrs. Sanders and Hunt, the 

administrative judge must respectfully conclude that it lacks probative value. Ironically, this 

appeal constitutes at least the third time the administrative judge has found that a registered agent 

employed by the law firm or its predecessor lacks credibility when appearing as a witness on 



behalf of a taxpayer represented by the law firm.3 The administrative judge finds it immaterial 

whether the agent appears alone or is called as a witness by the firm's attorney. 

In Music City Hotel, L.P. (Davidson County, Tax Years 2002 & 2003), two lawyers from 

the law firm represented the taxpayer. The taxpayer's sole witness was an employee of the law 

firm who also happened to be an approved agent pursuant to Tenn. Code Ann.§ 67-5-1514. The 

administrative judge gave no weight to the testimony and analysis of that agent stating in 

pertinent part as follows: 

The administrative judge would initially note that Mr. Musgrave has 
appeared before him on many occasions as a registered agent. The 
administrative judge has always found Mr. Musgrave to be forthright and 
has no reservations whatsoever concerning his integrity or competence. 

Notwithstanding the foregoing, the administrative judge finds that 
Mr. Musgrave simply lacks credibility in this particular appeal. This 
conclusion stems from the fact he is an employee of the law firm 
representing the taxpayer. The administrative judge finds that it would 
strain credulity to argue that Mr. Musgrave's compensation will not 
ultimately be affected by his success ( or lack thereof) in such situations. 
The administrative judge finds Mr. Musgrave was effectively impeached 
due to bias and/or self-interest. 

Initial Decision and Order at 2. 

The administrative judge finds the lack of independence of the agents in this appeal was 

evident following Mr. Zelinka's cross-examination concerning the fact the agents are employees 

of the firm which has a contingent fee arrangement. Until this point, Mr. Raines was simply an 

observer. He interjected himself into the appeal, however, when he vehemently expressed his 

disdain for this line of questioning. Obviously, the law firm has a financial interest in having its 

employees function as the equivalent of independent experts. As will be discussed below, the 

administrative judge must also respectfully conclude that neither agent seemingly qualifies as an 

3 The law firm presently known as Evans Petree PC was previously known as Stokes Bartholomew Evans & Petree 
PA. 



appraisal expert given that there is nothing in the record concerning their having appraisal 

licenses or the like. As will also be discussed below; the administrative judge finds that an agent 

approved to represent taxpayers pursuant to Tenn. Code Ann.§ 67-5-1514 does not qualify as an 

appraisal expert simply because he or she has the legal authority to represent a taxpayer before 

the State Board of Equalization. Indeed, the administrative judge has conducted many hearings 

over the years where an agent relies on the testimony and report of a bona fide expert such as a 

certified appraiser to assert a particular value on behalf of a taxpayer. 

The administrative judge also finds instructive his ruling in Nashwood Park Limited 

Partnership, et al. (Davidson County, Tax Year 2007) ("Nashwood Park"J.4 In that case, the 

administrative judge granted the assessor's Motion for Directed Verdict stating in relevant pait 

as follows: 

In summary, the administrative judge finds that Mr. Musgrave's testimony 
and analyses lack probative value insofar as these particular appeals are 
concerned for three reasons. First, Mr. Musgrave's credibility is adversely 
affected to a significant degree by virtue of the fact he is employed by the 
law finn representing the taxpayers and the firm has a contingent fee 
arrangement. Second, Mr. Musgrave is not an appraiser and lacks the 
training and expertise necessary to appraise the subject properties. Third, 
the assessor's cross-examination of Mr. Musgrave established several 
deficiencies in his analyses from an appraisal standpoint. 

Initial Decision and Order Granting Assessor's Motion for Directed Verdict at 7. See also

Maytag Appliance Sales Co. (Gibson County, Tax Year 2005) wherein Administrative Judge 

Pete Loesch stated as follows: 

... Finally, without meaning to disparage Ms. Westbrook, the 
administrative judge cannot entirely ignore Deloitte's financial stake in the 
outcome of this appeal by virtue of its contingent fee arrangement. 

Initial Decision and Order at 3. 

4 It is the administrative judge's understanding that this decision was appealed to the Assessment Appeals 
Commission and settled on the issue of value. Apparently, the Commission simply adopted the agreed values 
without addressing the ruling under appeal. 



Ironically, the administrative judge finds that the instant appeal requires more appraisal 

expertise than many commercial appeals wherein the only issue is a component of the income 

approach. As the administrative judge also stated in Nashwood Park: 

The administrative judge finds that Tenn. Code Ann.§ 67-5-1514 
authorizes registered agents to represent a party in proceedings before the 
State Board of Equalization. However, as the administrative judge noted 
in Flowers Baking Co. of Chattanooga, Tennessee (Cumberland Co., Tax 
Year 2007), 'although registered agents have the right to represent 
taxpayers, they do· not necessarily qualify as experts.' Initial Decision and 
Order at 2. 

* * * 

The administrative judge finds that many appeals before the State Board of 
Equalization do not require the introduction of full-blown appraisal reports or the 
testimony oflicensed appraisers. [Footnote omitted] For example, in many 
appeals involving income-producing properties, the only issue may concern a 
single component of the income approach such as operating expenses. The 
administrative judge finds that virtually all registered agents are competent to 
reconstruct a taxpayer's operating statements and compile market data from 
surveys and the like. 

The administrative judge finds that many appeals before the State Board of 
Equalization do, in fact, require the testimony and analysis of bona fide experts ... 

Initial Decision and Order at 3-4. 

Respectfully, the administrative judge finds that the firm's sales comparison approach 

lacks probative value for any of several reasons. Most importantly, the agents placed primary 

weight on the sale of a commercial duplex to value a single family residence. Respectfully, the 

administrative judge has been conducting hearings for the State Board of Equalization for 

approximately thirty years and does not recall an actual appraiser ever utilizing the sale of a 

duplex to value a single family residence. 5 Not surprisingly, no legal or appraisal authority was 

cited to support this seemingly dubious comparable sale. Additionally, although internet sites 

certainly contain erroneous information, exhibit #2 suggests that taxpayer sale #1 was a short 

5 The administrative judge has had appraisers utilize sales of duplexes as part of their basis for developing a gross 
rent multiplier. 



sale. Presumably, the taxpayer's representatives need to at least verify the sale to dete1mine 

whether it was, in fact, a short sale. Given that sale #1 was possibly a short sale, sale #2 involved 

a duplex, and sales #3 and #4 were investor sales, the administrative judge must conclude that 

the law firm's sales comparison approach lacks probative value irrespective of the fact that 

Messrs. Sanders and Hunt are employees of the firm.6

Based upon the foregoing, the administrative judge finds that the taxpayer failed to carry 

the burden of proof and the assessor could have moved for a directed verdict/involuntary 

dismissal. Accordingly, the administrative judge finds it unnecessary to address the assessor's 

proof. The administrative judge simply affirms the present appraisal based upon the presumption 

of correctness attaching to the ruling of the Shelby County Board of Equalization. 

ORDER 

It is therefore ORDERED that the following value and assessment be adopted for 

tax years 2013 and 2014: 

LAND VALUE IMPROVEMENT VALUE 

$17,000 $81,100 

TOTAL VALUE 

$98,100 

ASSESSMENT 

$24,525 

Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Ann. §§ 4-5-301-

325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the State 

Board of Equalization, the parties are advised of the following remedies: 

1. A party may appeal this decision and order to the Assessment Appeals

Commission pursuant to Tenn. Code Ann. § 67-5-1501 and Rule 0600-1-.12 of

the Contested Case Procedures of the State Board of Equalization. Tennessee

Code Annotated § 67-5-lSOl(c) provides that an appeal "must be filed within

thirty (30) days from the date the initial decision is sent." Rule 0600-1-.12 of

6 The taxpayer's representatives offered no meaningful proof to support the conclusion that investors constitute the 
· only potential buyers of homes in the neighborhood.



the Contested Case Procedures of the State Board of Equalization provides that 

the appeal be filed with the Executive Secretary of the State Board and that the 

appeal "identify the allegedly erroneous finding(s) of fact and/or conclusion(s) 

of law in the initial order"; or 

2. A party may petition for reconsideration of this decision and order pursuant to

Tenn. Code Ann. § 4-5-317 within fifteen (15) days of the entry of the order. The

petition for reconsideration must state the specific grounds upon which relief is

requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.

The result of this appeal is final only after the time expires for further 

administrative review, usually seventy-five (75) days after entry of the Initial Decision and 

Order if no party has appealed . 

ENTERED this 
. �t--

LO day of October 2014. 
I 

, Administrative Judge 
Tennessee Department of State 
Administrative Procedures Division 
William R. Snodgrass, TN Tower 
312 Rosa L. Parks A venue, gth Floor 
Nashville, Tennessee 37243 

 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and exact copy of the foregoing Order has 

been mailed or otherwise transmitted to: 

Andrew H. Raines, Esq. 
Evans Petree PC 
1000 Ridgeway Loop, Suite 200 

Memphis, Tennessee 38120 

Tameaka Stanton-Riley 
Shelby Co. Property Assessor's Office 
Appeals Department 
1075 Mullins Station Road 

Memphis, Tennessee 38134 

This the ) (}C-(._. day of October 2014. 
I 

a�� , kfi· 
J iceKizer 1 

Tennessee Department of State 
Administrative Procedures Division 
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parties, is the liability of Wiltori for the leasehold assessment 

as well as the proper method of valuation of the leasehold 

interest if the Commission determines that it is indeed 

assessable. 

As a preliminary matter, Wilton moved to consolidate its 

appeal for 1991 with the 1990 appeal presently under 

consideration. The Division declined to speak for the assessor 

as to tax year 1991 since it was not involved in reappraising the 

county for 1991. Nevertheless, the Commission finds that since 

an appeal has been duly filed with the local and state boards of 

equalization for tax year 1991, and since the identical issues 

will be involved, it is in the interests of efficient 

administration to consolidate the appeals. 

Legal Issues 

With regard to the legality of the leasehold assessment, 

Wilton argues that the industrial development statutes should be 

read in pari materia with the property tax statutes, and the 

former statutes are intended to substitute payments in lieu of 

taxes for property taxes. Wilton further argues that any 

exemption conferred by Section 7-53-305 based on Wilton's 

payments in lieu of taxes to the city of Winchester, also extends 

to property tax assessments by the county, even though the county 

is not a party to the agreement for payments in lieu of taxes. 

The Division of Property Assessments concedes that the 

interest of the Industrial Development Board of the City of 

Winchester is exempt pursuant to the industrial development 

exemption statute, Section 7-53-305, but it argues that the 

leasehold interest of Wilton is assessable under Code Section 

67-5-502 (d), which provides in part as follows:

[T]he interest which the lessee may have in and to the
improvements erected upon land where the fee,
reversion, or remainder therein is exempt to the owner,
and which interest or interests is or are owned
separately from the general freehold, shall be assessed
to the owner thereof, separately from the other
interests in such real estate, which other interests
shall be assessed to the owner thereof, all of which
shall be assessed as real property.



The exemption for industrial development corporations (or 

industrial development boards, as they are typically known) is 

found in Section 7-53-305: 

The corporation is hereby declared to be performing a 
public function in behalf of the municipality with 
respect to which the corporation is organized and to be 
a public instrumentality of such municipality. 
Accordingly, the corporation and all properties at any 
time owned by it . . .  shall be exempt from all 
taxation in the state of Tennessee. 

In 1978, the following language was added as a separate 

subsection: 

The municipality has the power to delegate to the 
corporation the authority to negotiate and accept from 
the corporation's lessees, payments in lieu of ad 
valorem taxes; provided, that any such authorization 
shall be granted only upon a finding that such payments 
are deemed to be in furtherance of the corporation's 
public purposes as defined in this section. With 
regard to any project located within an area designated 
as the center-city area by a municipality in which 
there has been created a central business improvement 
district pursuant to chapter 84 of this title, the 
amount of such payments shall not be fixed below the 
lesser of: 

(1) ad valorem taxes otherwise due and payable by
a tax paying entity upon the current fair market value 
of the leased properties; or, 

(2) ad valorem taxes that were or would have been
due and payable on the leased properties for the period 
immediately preceding the date of their acquisition by 
the corporation. 
Notwithstanding the above provisions, the amount 
payable in lieu of taxes by hotel and motel lessees, 
ten (10) years after completion of the project on 
leased property, shall be not less than the ad valorem 
taxes otherwise due and payable upon the current fair 
market value of the property. All such payments when 
made shall be in full satisfaction of the obligations 
of the corporation's lessees with regard to use and ad 
valorem taxation of leasehold estates in corporation 
properties. (emphasis added) 

We must first address the effect of the sentence highlighted 

above, which on its face suggests that Wilton has indeed 

discharged at least its city property tax obligations when it 

makes the agreed payments in lieu of taxes. We find that is not 

the effect. The power of the legislature to exempt property from 

ad valorem taxation is circumscribed in the Tennessee 

Constitution, which permits exemption for property "held by the 

State, by Counties, Cities or Towns, and used exclusively for 

public or corporation purposes." Tennessee Constitution, Article 

II, section 28. Code Section 7-53-305 declares the industrial 
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